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CHAPTER I. THE NOTION OF OBLIGATION AND THE FACTORS DETERMINING ITS CONTENT

Introduction : the idea of a “law of obligations”
(1) The continental legal tradition has since long (classical roman law, see esp. Gaius’ Institutiones) developed the concept of a “law of obligations” covering branches of law considered to be rather separate in other traditions (as the anglo-american tradition) such as contracts, torts and enrichment (incl. restitution).

The extent to which rules have been generalized for all obligations or remain presented separately for different parts of it, can differ. In the Code Napoleon itself, they remain separate, but case law and doctrine have uniformised at least the rules on performance and non-performance
.

A. NOTIONS (OBLIGATION, DUTY, NATURAL OBLIGATION)
1. What is an obligation.

(2) A duty by one or more specific persons (called debtor, obligor) to a performance, corresponding to a (subjective) right of one or more specific persons (called creditor, obligee) to performance (i.e. iura "in personam"). The creditor, i.e. the party entitled to performance, can in principle enforce his right by requiring specific performance, although other remedies may apply under certain conditions (e.g. compensation) 

The essential object of an obligation c.q. obligatory right is thus a performance by a (one or more) determined or determinable person(s).

2. Obligation v. duty.
(3) The doctrine traditionally distinguishes obligations from other duties, by limiting the concept of obligation to duties which lies on one or more specific persons and to which corresponds a patrimonial, subjective right on the side of the creditor. A subjective right is an interest protected by law in a specific manner; it enjoys also a direct protection (irrespective of fault), whereas interests not recognised in the form of a subjective right enjoy only an indirect protection, namely insofar as they are damaged by an illicit act. Where the subjective right is a right to a performance, there is a corresponding obligation. Where it is another type of right, such a a property right (see infra 4.), there is no corresponding obligation of a debtor in the strict sense. Still, such rights can give rise to similar claims, which are protected even stronger (see infra 4.) (compare e.g. a revindication of property and an action for performance of an obligation). Further, there is for all subjective rights, the fact that anybody else is bound by it
 (as to the distinction between subjective rights and other categories, such as liberties and powers, see infra  5.).

“General” duties on the other hand are imposed on everybody who is in a certain position. As long as there is no damage or imminent damage caused by a violation of such a duty, there is no corresponding subjective right of another party, but a mere interest or possible interest of other persons. Such interest are thus basically only indirectly protected (esp. by tort law).

Importance :

a) Object of property law.
(4) In case of an obligation, there is a patrimonial right, which is in principle transferable, chargeable with limited property rights (pledge, usufruct), seizable, etc. (see Property law for more details).

b) Protection against interference by third parties (mainly under tort law). 

(5) It is because there is a patrimonial right corresponding to the obligation that inducement of breach of an obligation constitutes (under certain conditions) a tort.

Even if there is no tort, because there is no intent or negligence, an injunction to stop violation of an obligatory right is possible (a right to compensation of damages already occurred, on the other hand requires a tort or another source of obligations)

As to mere duties, their violation is only relevant if damage is caused or imminent. Other parties have no “right” that duties are respected, they can only have an interest. Only if that interest is legitimate and damaged (or damage imminent) there can be legal protection. Patrimonial rights, on the contrary, are protected per se (a subjective right is an interest protected per se by law, cf. the definition by v. Ihering of a subjective right as an interested protected by law (“rechtlich geschütztes Interesse”).

(6) Where there is a patrimonial right, it is basically also protected against interference by the legislator - constitutionally or on the basis of the First protocol to the ECHR.

3. The distinction of two levels in contract and tort 

(7) In case of non-performance of a contractual obligations and of most statutory obligations, there is already an obligation before it is violated. Performance of this earlier obligation can be claimed. In case of non-performance, this “primary” obligation” is under certain conditions converted into or supplemented with a “secondary” obligation, namely an obligation to compensate for the violation of the creditor’s right (and possibly other rights or interests of the creditor, too).

In tort, there often is no obligation before the tort is committed, but only a duty. It is the negligent violation of the duty which then constitutes the tort and thus gives rise to an obligation to compensate.

Non-performance of an obligation is not merely a tort (in Belgian & French law it does not even fall under tort law as a matter of principle, due to the non-cumul, see infra), but something more. The measure of damages will be different (see infra).

Due to these differences, some of the problems dealt with in the general part, esp. the part on non-performance, will arise a second time in the chapter on torts, but this time not relating to non-performance of obligations, but to non-performance of duties. The criteria for a “tort” (i.e. violation of a duty) giving rise to an obligation to compensate are not the same as those for non-performance of an already existing obligation, but there are important similarities. Further, many additional duties are implied in contractual and other obligatory relationships, and their violation is treated basically in the same way as the violation of extra-contractual duties.

4. Property rights and obligatory rights.
a) Unity or diversity
(8) Compared to property rights, one could say that there is an infinite variety of obligations; One could also say that there is only one ”obligational” right, whereas there are different property rights. The structure of the obligation is always the same (right to performance).

b) Object and (external) effects
(9) The recognition of obligations, contrary to that of property rights, is never directly, but only indirectly determining the attribution of things.

If the debtor of an obligatory right is not able to perform, and the right has to be exercised against the assets of the debtor, it can only be exercised as a right to a relative (proportionate) share in the whole patrimony (assets) of the debtor; the creditor is thus concurring with all other mere creditors. Some of them will be "preferred" to others (privileges or preferences), but even these preferred creditors can only exercise their right on the assets belonging to the debtor (the estate of the debtor).

(10) The distinction may not be overestimated : as long as the creditor can exercise his right in another way than by seizing (attaching) and selling off the assets of this debtor, he is not concurring with all other debtors (although there could be a conflict between two creditors having claims which are incompatible if they are exercised specifically) (see infra). Obligatory rights can thus also be exercised in principle "erga omnes" as a right to that specific performance (not as a right to a specific thing, as things are not their direct object) and are protected as such. They form also an “asset” and thus property in the large sense of the word. Other persons must therefore tolerate in principle the priority of the first creditor of that specific performance and are under certain conditions liable for violations of this specific right (quite large in Belgian and French law; traditionally not so largely in English and German law; see further infra).

If one looks more closely to the protection of obligatory rights, such a “droit de suite” (right to follow) is there not completely absent either (namely due to some forms of the actio Pauliana and other forms of direct protection of older obligatory rights, sometimes qualified as "specific redress" of a tort against the older creditor - see supra 2 b)), but it never has the same intensity.

5. Creditors’ rights and other subjective rights v. other categories 

(11) Apart from subjective rights in the strict sense, granting the subject a sphere of exclusivity, there are also a number of other categories which are too often, esp. in contemporary slogans, mixed up with subjective rights : powers, liberties (freedoms), etc. These are not discussed here, except insofar as they function in the law of obligations. We will thus meet :

- the general “capacity” to bind oneself (by making promises, concluding contracts etc.) and to dispose of one’s goods - a capacity which is in practice required in order to obtain benefits from others (most contracts being synallagmatic) -;

- in some cases, the authority or power to bind another party (e.g. power of attorney; power to terminate a contractual relationship or corporation, etc.), or to interfere in another’s sphere (e.g. authority to dispose of the goods of someone else)

6. Civil obligation v. natural obligation
a) Notion and examples
(12) Whereas civil obligations correspond to a “full” subjective right on the side of the creditor (usually expressed by saying that he has a “right” of action concerning the obligation, more correctly in German : no “Anspruch”, i.e. no “claim”), natural obligations confer only very limited remedies to the “creditor”. Although they are “owed” (and in that sense not undue), they are not due in the sense of “exigible” and thus not (directly) “enforceable”

Examples
- Natural obligations to take care for family members, etc. (attention : many of these obligations are not merely natural, but enforceable, see for Belgium e.g. art. 203, 205, 206 C.C.)

- Donative promises (not binding because there is neither a sufficient causa (consideration) for enforcing them nor a sufficient form)

These characteristics are more or less found also in case of prescribed debts, etc.

b) Effects of Natural obligations
1° Effects in the law of obligations
(13) They confer the creditor certain defences or exceptions, such as :

- absence of obligation to restitute in case of voluntary payment; the payment is not “undue”;

- the exceptio non adimpleti contractus if he has an obligation which is only the counter-perfor​mance for the natural obligation (right of suspension as long as the natural obligation is not performed, either)

The possibility of retention & compensation is disputed (usually not accepted)

2° Effects in the law of property.
(14) A natural obligation constitutes a valid title for transfer of property.

7. Obligation v. burden (Obliegenheiten)

(15) see infra n° .

8. Debt v. liability (in the sense of Haftung)
(16) (...)
B. DETERMINATION OF THE CONTENTS OF OBLIGATIONS.

(17) There always has to be a basic object in order to qualify the obligation. Whether such an obligation arises, is a question of formation (sources). These sources are, next to other factors, also factors for the determination of the contents. Once the basic object is determined, the precise contents and modalities of the obligation must be determined. As factors for this determination, the sources they’re dealt with in this part together with the other factors. The specifics of the different sources will be dealt with in the specific parts (II and ff.) infra. 

These factors do not only determine additional obligations, but also the more specific contents (i.a. infra 4, 5, 6), modalities of the obligation (infra D.), its modes of extinction or modification (infra E. & F.), the consequences of (performance and) non-performance (infra G.), and its fate in case of change of creditor. The factors determining the content and the remedies for non-performance are thus precisely the same factors, and it is misleading to deal with these factors only in relation to the (basic) content of obligations and not in relation with other problems (modalities, remedies, etc.).

0. Conflict of law rules.

(18) See the 1980 EC Convention on the law applicable to contractual obligations (Rome Convention), replaced by EC Regulation from 2002.
1. Sources & factors :
a) Statutory provisions and praetorian or traditional rules 

1° Distinction between imperative (mandatory) & “suppletive” rules.

(19) Rules are mandatory or non-mandatory depending on whether they leave room for private autonomy. 

Suppletive rules only determine the legal relationship insofar as a contract between the parties to it or - under certain conditions - a unilateral legal act, or a custom does not deviate from them. Therefore it is sometimes said that they are integrated in the contract “in via negativa”. This expression overlooks, however, the fact that the law has the suppletive rules as its starting point.

Contracts (including unilateral acts) cannot - validly - deviate from imperative (mandatory) provisions. If they do, the contract (unilateral act) or one or more of its clauses are void or can be avoided (see infra, validity of contracts).

Examples of mandatory rules will be found all over the law of obligations. The problem will be discussed more generally in the chapter on validity of contracts.

E.g. art. 1244 CC : the possibility for the judge to grant terms of “respite” for payment of debts is mandatory (cannot be excluded)

E.g. most statutory provisions in labour law, consumer protection law.

Non-mandatory law is typical for the law of obligations, which yields a very important place to party autonomy. Most other branches of private law are traditionally governed by mandatory law, or leave only little room for party autonomy. This is the case of property law (numerus clausus - parties are free to dispose of their property, but only in the forms recognised by law) & family law (largely also a numerus clausus).

(20) In “international” relationships (or relationships involving different jurisdictions within one nation), there are 2 levels of autonomy v. mandatory law :

- there is the freedom of choice of law (kollisionsrechtliche Autonomie), which is only limited by “internationally” mandatory law (mandatory law applicable even to relationships governed by foreign law)

- and there is the internal contractual autonomy, which is also limited by purely domestic mandatory law. 
2° Distinction between statutory rules and praetorian or traditional rules. 

(21) Anglo-American law makes a clear difference between the “common law” tradition (in a larger sense, including “equity”), based in precedents, and “statute law”.

A similar distinction can be found in other non-codified traditions (as in Scotland and - less pronounced - in South Africa).

In codified systems, case law and tradition are rarely recognised as autonomous, binding sources of law
. However, the statutory law is interpreted in the light of tradition and precedents. Statutes do only have the meaning case law has attributed to them. “La jurisprudence forme corps avec la loi”, and it is in this form of “interpretation of statutes” that case law really is a source of law. The main difference with Anglo-American law lies in the way of arguing and reasoning.

One could even say that the distinction between basic laws, especially the Codes, and particular laws, is not very different from the one between common law tradition and statutory law. In Belgian & French law, the Civil Code is deemed to embody a long-standing tradition and the general principles of our private law; particular provisions will often be interpreted restrictively.

(22) Legal systems also differ as to the generalisation of certain principles. E.g. many rules found for all obligations in more recent codes (from the BGB on) are found in specific contracts in older ones (such as the Code Napoléon), esp. in sales law, or in general contract law. Sales law has historically been the model for general contract law and from there on for a general law of obligations. The same happens again in the unification of law : there is a uniform sales law (CISG : UN Convention on the International Sale of Goods), and on its basis “Restatements” of general contract law have developed in recent years (PICC = Unidroit Principles for international commercial contracts; PECL = Principles of European contract law - the provisions are often literally the same as in CISG). 

(23) Our civilian tradition tends to develop “principia iuris”, general principles of law. These principles are again of various generality. 

Basic contemporary doctrines try to formulate the law of obligations in terms of balancing a limited set of general principles
. This idea is also known as the “mobile system” (bewegliches System).

b) Custom
(24) Custom is evidently the historical source of many legal rules. As far as customs have not evolved into legal rules in the strict sense
 (namely by their recognition as a rule of tradition in codification or case law or by their enactment in a statute), they play a role as a secondary source of law. One distinguishes customs secundum legem (when the legal rule expressly refers to custom), praeter legem (in case of lacunae) and contra legem. the last ones are rarely accepted, except in commerical law.

c) “Legal acts”

(25) As far as the legal relationship falls within the domain of contractual freedom (party autonomy) and is not governed by mandatory rules, the contents of the relationship can be determined and/or modified  by the parties. The acts by which parties “bind” themselves or modify their mutual relationships are called “legal acts” (Rechtsgeschäft, acte juridique, negozio giuridico). Such acts are not merely material acts, to which certain effects are attributed by law, but acts to which legal effects are attributed because of their symbolic (and therefore “performative”) nature. Legal doctrines differ as to the question in how far such acts should be understood as “declarations of will”. This question will be discussed in Part II, where the role of party autonomy and of party confidence (appearance) will be studied specifically.

(26) Contractual relationships will, even if they are not governed by specific mandatory rules, always be at least in part determined by statutory law, custom and good faith. These different factors are often difficult to separate. Thus, the integration of many general duties of care within a contractual relationship (thus creating e.g. a contractual liability for consequential damages)
 could as well be qualified as “statutory” or as an effect of the supplementing function of good faith.

d) Good faith, reasonableness and equity.
(27) Although its practical meaning may vary, the principle of good faith is a general principle in the law of obligations common to all continental systems. The terms used are good faith (Treu und Glauben), or reasonableness and equity. Sometimes a distinction is made between these different terms (e.g. between good faith and equity), but these distinctions do not seem to be important.

In CISG, good faith is mentioned only as a guideline for the interpretation of the provisions of CISG itself, and seen as an obligation between the parties to the Convention (the States) under international law (obligation to take into account the international character of the CISG rules)
. The further role of good faith under CISG is disputed. The PICC and PECL put the principle of good faith in front of contract law, as most continental codes do
.

However, the extent to which good faith is mentioned and used varies. In the C.C., it is only mentioned for contractual obligations, in the BGB, NBW, etc. for all obligations.

(28) The principle of good faith is often criticised for its vagueness. It is true that definitions always remain quite vague. The classic one nowadays is probably that good faith implies “taking into account the legitimate interests of the other party”
. A similar definition is found in EC law (e.g. Directive on unfair contract terms, consideration 16)

Legal systems do, however, need some vague principles. New rules and concepts have often been developed on such a basis. Many rules originally developed as applications of notions of good faith and equity later developed into fixed rules (comp. also the origin of the rules of Equity in Anglo-American law : rules of Equity are nowadays as “fixed” as traditional common law rules). Others have not been codified, but are also part of the tradition. Many statutory or praetorian rules also serve purposes such as “taking into account the legitimate interests of the other party”. But even if all known applications of good faith would be codified, the concept of good faith would still remain important in order to continue the development of law, to avoid its becoming stoned (petrification). A strict application of rules developed in equity can lead to new inequities and thus necessitate again a correction on the basis of the general notions of good faith and equity. 

Doctrine usually distinguishes different functions of good faith.

1°) The specification the obligation. 

(29) E.g. the rule “If the contract does not specify the quality, a party must tender performance of at least  average quality” (PECL 6:108, comp. art. 1246 C.C.) can be based on good faith.

A further specification of the obligation will depend upon “its nature”, an expression which refers mainly to some hidden principles indicated infra, d); such as the principle of reciprocity. Obligations are normally less strict when the debtor has contracted them gratuitously (obligations are evaluated in the light of the importance of the consideration given for it) or is not a professional.

(30) In a very restrictive doctrine of good faith - based on the literal text of the codes (art. 1134, 3 CC, § 242 BGB), this is the only function. This position is, however, not followed anymore.

2°) Interpretative function ?
(31) The role of this function depends on the scope one accepts to attach to the word “interpretation”. Some restrict interpretation to determination of the “intent” of a person; the more modern view sees it rather as determination of the legal effect of a clause or declaration. In the last view, every function of good faith is necessarily “interpretative”, in the first one, good faith doesn’t add anything tot the rules of interpretation such as art. 5:101 (1) PECL
 or 1156 CC (intention, not wording) and it doesn’t make much sense to speak about an interpretative function of good faith, unless one accepts that intention is understood in a more or less normative sense (what one is deemed to intend). This last sense starts from the idea that parties are presumed to have reasonable intentions unless the contrary clearly appears.

In practice, it is certainly not possible to separate interpretation and supplementation (ergänzende Auslegung) completely. Interpretation always uses standards implying a certain duty of a party to clarify its intent, not to induce the other party in error, etc. Such duties come close to the next function of good faith (see further interpretation in Part II. Contract Law).

3°) The supplementing function
(32) Good faith, reasonableness & equity are important sources of additional obligations (Nebenpflichten). It is usually understood that good faith can only “supplement” obligations insofar as the matter is not explicitly governed by statutory or contractual provisions (otherwise, it is a question of “restrictive function” of good faith, see infra 4°). In the French & Belgian CC, this function is originally rather covered by art. 1135 CC (and not by the good faith principle of art. 1134, 3), but due to the success of the good faith principle, art. 1135 CC is less used. Other legal systems, as e.g. the Austrian one, rather use a general provision on additional duties instead of the good faith principle.

(33) We can also distinguish additional “obligations” in the strict sense (performance can be claimed), additional “duties” (giving rise to liability in case of violation) and additional “burdens” (Obliegenheiten, charges), giving rise to estoppel or reduction of rights. The last two categories are no real obligations because you can’t claim specific performance. See e.g. art. 1178 CC, as mentioned infra.

Some of them, however, are real obligations, of which specific performance can be claimed. The most important ones are obligation to give specific information, which the other party needs in order to protect his rights or interests. The other party can then ask for an injunction to give this information. E.g. an obligation to inform the other party of it’s own negligence, in order to prevent additional losses; an obligation to provide the necessary information to allow the other party to exercise recourse of other rights against third parties; etc.

Evidently, some additional duties (or obligations or burdens) may be statutory in one system and customary or based on good faith or equity in another one.

Further, these additional obligations may arise from the outset or in relation to a later modification of the relationship (see examples in relation to changed circumstances, force majeure, change of circumstances, etc.).

Examples which may be based on good faith or equity : 

(34) These duties can be duties “within” the relationship between debtor and creditor; they can also be pre-contractual or extra-contractual
. It is, however, disputed whether similar duties exist outside an already existing obligatory relationship. Pre-contractual duties will be discussed in Part. II.

a) Duties to inform, to warn, etc.

E.g. (contractual) the duty to inform the other party of an impediment to performance (esp. force majeure)
.

E.g. duty of the stipulator to inform the third party beneficiary (e.g. insurer has to inform the beneficiary before terminating the contract for non-performance by the insurance taker; according to art. 66 § 2 Belgian Land Insurance Contracts Act 1992, the beneficiary has one month to stop termination by paying himself the insurance premium).

E.g. duty of the insurer to inform the insured party that it would be useful to lodge an appeal
.

E.g. duty of a debitor cessus to inform the assignee of facts giving rise to a defence (exceptio) of the debtor (esp. non-performance by the assignor), if asked so.

German law distinguishes Auskunftspflichte, real obligations to give information, to which the other party is thus entitled, from Aufklärungspflichte, duties or burdens to inform the other party in order to avoid damages to that party.

b) Duties to inspect or examine, to ask for information

E.g. duty of the seller to inspect the goods before delivering them; similar duties for providers of services

E.g. “burden” of the buyer to inspect goods at delivery

c) Duties of care & safety  (obligations de sécurité)

E.g. in transport contracts

d) Duty to mitigate loss
 (rather a burden)
e) Duty of confidentiality

f) Duties to co-operate

E.g. for the fulfilment of conditions. An application can be found in art. 1178 C.C.et al. : if the non-fulfilment of the condition is due to the debtor himself, he becomes unconditionally bound (see further infra).

E.g. the duty of the creditor towards the sureties (and of the insured party towards his insurer) not to diminish the rights wherein the surety will be subrogated if he performs (art. 2037 CC c.q. art. 41, 2 Belgian Land Insurance Contracts Act 1992) (i.e. all rights of the creditor relating to the debt).

E.g. duty to co-operate to determine the extent of damage

E.g. duty to co-operate to the certainty of the relationship (leading to duties to examine and protest of the party who receives defective performance)

g) Duty to (re)negotiate gaps in the contract (see infra changed circumstances)

4°) The mitigating or restrictive function of good faith - abuse of right (abus de droit, unzulässige Rechtsausübung, rechtsmisbruik).

(35) The principle of good faith is further used to limit contractual rights deduced from the prima facie applicable rules. Typical is the sanction : not a liability, but a limitation of rights (reduction to “normal use”)
.

Some legal systems have a preference for the expression good faith, others for abuse of right. The important question, however, is not the term used, but the criteria used. Belgian case law has accepted the following criteria : intent to damage (animus nocendi), acting without a legitimate interest; using one’s right in a disproportionate way, taking into account the interests of both parties (cases where a certain option gives only a very limited benefit compared to the disadvantage to the other party), or generally exercising one’s right in a way which manifestly exceeds the limits of a “normal” exercise
.
Critical appraisal of 4°in relation to 3°
(36) The distinction between both functions (supplementing / restrictive) is in my view very artificial. The sanction of not fulfilling an additional duty can often be no other than a limitation of one or more contractual rights of that party. Examples of rules often based on good faith where this can be seen : 

- the exceptio non adimpleti contractus is an additional remedy for the first party, but an additional limitation of its rights by the other party. It is also the effect of an obligation to perform first (Vorleistungspflicht);

- termination of synallagmatic contracts by one party based on fundamental non-performance by the other also implies that a party can, by fundamental non-performance, lose the benefit of the contract;

- art. 1178 C.C.: the sanction of the duty to co-operate for the fulfilment of the condition is that one loses the right to rely on its non-fulfilment where one has caused this non-fulfilment;

- art. 2037 C.C. : the sanction of the duty of the creditor towards sureties is the loss of their rights against the surety;

- the sanction for the duty of the buyer to examine the goods on delivery is normally the loss of his right to invoke defects which he should have seen at that moment. 

Further, the requirement of a “manifest” excess where one acts prima facie within the (literal) limits of one’s right is often excessive and does not correspond to the reality of a number of applications. E.g. the exceptio non adimpleti contractus (traditionally justified on the basis of good faith); clause having lost its justification (infra  dd).

Applications :

aa) Control of party & third party decisions
(37) See infra  and Cass. 19-9-1983, Fiat

bb) Loss of the right to invoke non-performance
(38) Loss of rights or remedies for non-performance if notice is not given promptly after the time when the non-performance should have been known to he creditor (esp. in sales law; application to other contracts is less certain, see infra estoppel).

cc) Disproportionate exercise of remedies 

(39) Examples : 

- disproportionate penalty clauses (liquidated damages), see infra.

- abusively claiming specific performance, see infra
- abusively choosing performance and refusing termination of a contract, see infra and e.g. Cass. B. 16-1-1986, Le Hardy v. Derouaux  (tenant offering a reasonable sum for termination of the contract; the apartment being to small for the exercise of his profession).

dd) Require performance or application of a clause having lost its justification
(40) E.g. dollar clause inserted because at the time of the conclusion of the contract the creditor was owned by an American company (Cass. 21-9-1989, Post v. Locabel)

ee) Changed circumstances (rebus sic stantibus, imprévision, hardship)
(41) See infra. Insofar as legal systems offer a remedy consisting in an adaptation of the contract (as e.g. the PECL) on the basis of the good faith principle, one should speak about the modifying function of good faith rather than its restrictive function.

ff) Estoppel (venire contra factum proprium)

(42) Estoppel is the loss of a right as a consequence of a behaviour judged incompatible with its exercise. Estoppel is not recognised as a separate figure by the Belgian Hof van cassatie / Cour de cassation
, which judges these cases by the general standard of abuse of right (except in case of more specific rules, normally statutory ones). Even apart from statutory applications of the idea, the concept is frequently applied in Belgium, often under another name. For examples, see infra  performance & discharge.

gg) Dolo agit, qui petit quod statim redditurus est.
(43) E.g. payment due on the basis of a bill of exchange, but undue on the basis of the relationship between the same parties.

hh) Contributory negligence.
(44) Contributory negligence leads to a diminution of compensation
. This cannot be explained by the normal rules on Belgian tort law (due to the theory of causality applied by Belgian law). It is rather a form of estoppel or an application of “nemo auditur turpitudinem suam allegans”. Comp. also art. 1178 CC.

5° Modifying function.
(45) See infra changed circumstances.

e) Some hidden principles.
(46) The law of obligations is determined by a number of factors or principles, which do not constitute legal rules in themselves, but play an enormous role in the interpretation of law. They can also be seen as a factor in the “mobile system” (see supra for this conception).

The most important ones are probably :

1° The principle of reciprocity
(47) Obligations are normally less strict when the debtor has contracted them gratuitously. Also, obligations are evaluated often in the light of the importance of the consideration given for it (i.e. the obligations the creditor has contracted himself) “on ne peut qu’en avoir que pour son argent”.

2° The distinction between professionals and non-professionals. 

(48) Duties of professionals are in many cases stricter : spondet peritiam artis.

2. Open terms

(49) In some cases, the performance itself is not determined from the beginning, but the method of determining is determined or can be implied by operation of law.

This is certainly possible if the undetermined element is not essential to recognise the obligation (not belonging to the essentialia negotii). But even if it is, determination a posteriori  is often possible. 

a) Determination by a third party. 

(50) Determination of the content or a modality of an obligation by a third party is a generally accepted device. The validity of such clauses is balanced by a control a posteriori of the determination of the third party. Parties are not bound by its decision, if it is “manifestly unreasonable”
. Such a control is called a “marginal control”, i.e. the judge will only declare the determination invalid if it is manifestly unreasonable. He may not declare it invalid merely because he would have reached himself, in equity, a different solution, but only if the decision exceeds the margins within which reasonable persons can differ in opinion. This control is generally based on the good faith principle.

What is reasonable depends evidently on - inter alia - the counter-performance.
(51) Where the mode of determination does not function, esp. where the third party dies, is incapable or does not determine the term, different solutions are possible. Under Belgian law, another third party has to be appointed. Similar solutions are found in the PECL
.

b) Unilateral Determination by a Party

(52) Most legal systems also accept a further-reaching possibility, namely the determination by one of the parties
. A notable exception was the French Cour de cassation, until recently declaring invalid all contracts of sale and analogous contracts (e.g. distribution contracts) where the determination of the price was left to one of the parties. This Court has, however, changed its doctrine under the influence of international and comparative law (e.g. CISG) (there is still discussion as to the extent of this change)
. 

It is certainly exact that, in case determination is entrusted to one party, the other party (parties) should be protected against the arbitrariness of the first-named party, whether this takes the form of pitching the obligation at too high a level where its determination is left to the creditor, or of fixing the price to be paid at too low a level, where its determination is left to the debtor of that payment. But the mechanism in itself should be valid; its exercise is to be controlled a posteriori by the judge, and the other party is only bound if the determination is not manifestly unreasonable
.

(53) The substitution of a reasonable term and/or right of termination by the other party also implies a rule on the so-called "condition potestative". In traditional French & Belgian law this type of con​di​​tion - and therefore the whole contract - is invalid as it would render the obligation unen​for​ceable; however, this is no reason for invalidating the entire contract. The problem is situated at a different level. It once again concerns a question of protecting the other party against the arbitrary attitude of the first party, who could force the other one to perform its part of the contract by offering him only a laughable price or no price at all. The solution to this problem is not to invalidate the contract, but once again to substitute the term and/or to grant  the other party the right to terminate the contract. 

This in my opinion also results from Article 1 (c) of the Annex to the EC-Directive on unfair terms in consumer contracts, which refers to terms which have the object or effect of  "making an agreement binding on the consumer whereas provision of services by the seller or supplier is subject to a condition whose realisation depends on his will alone". 

This article should not apply where the entire contract - or its performance - is subject to a condition whose realisation depends on the will of one of the parties (in this case, the seller or the supplier) alone. This is the essence of any option contract, which is a perfectly valid type of contract. However, unless the duration of this contract is fixed, it may be terminated by the other party subject to reasonable no​tice
. In these circumstances, no "condition potestative" can be qualified as unfair. 
c) Where the mode of determination does not function.

(54) Where the party who is to determine the term, does not do so, a reasonable term is substituted if the term is a price or quantity. Where it is rather a question of specification of the term or performance to be rendered, the rules on alternative performances could apply mutatis mutandis (see infra n°   )
.

d) Where no mode of determination is determined.
(55) This question rather concerns the formation of contracts (the question whether a contract is formed) and is thus dealt with infra, Part II.

C. TYPES OF OBLIGATIONS; HOW THEY HAVE TO BE PERFORMED
1. Positive v. negative interest. 

(56) Contemporary doctrine as well in most continental countries as in Anglo-American law (at least in the USA) distinguishes between two types of obligations according to the measure if damages. The distinction is not well known in French-Belgian law, although the law itself does not differ.

The distinction is esp. relevant for obligations to compensate (other obligations have always a “positive” content). It concerns essentially the role of causality in determining the extent of the obligation to compensate, more precisely the element of comparison used to determine whether damages are caused by the defendant or would have been suffered also if the illicit act had not taken place (in the last case, there is no causal link, and thus no liability).

This can be clarified by comparing contractual and pre-contractual liability. In case of non-performance of a contract, measurement of damages will start from a comparison between the actual situation and the position in which the creditor would have been if the contract had been performed (correctly)
. In case of pre-contractual liability, measurement of damages will start from a comparison between the actual situation and the position in which the creditor would have been if the contract had not been concluded
. The first measure is called “positive interest” or “expectation damages” (what one expected from the contract, i.e. the benefit he was entitled to on the basis of the contract); the second measure is called “negative interest” or “reliance interest” (the damage suffered by relying on the behaviour of the other party, esp. the costs and loss of time and opportunities incurred by concluding a contract which turns out to be invalid due to the other party). 

“Negative interest” is the general standard for all obligations arising out of tort. “Positive interest” is normally (see, however, infra) the standard for contractual obligations. Statutory obligations arising out of other facts than torts can be of both natures (one could also consider obligations to restitute, i.e. enrichment actions, as a third category).

2. Types of obligations 

(57) Once the basic object is determined, it is always possible to qualify the obligation into certain categories. On the basis of these qualifications, contracts can be qualified often as a specific type of contract. Often, additional obligations and rules are deduced from this qualification.

a) Dare, facere, non facere
(58) A classical distinction (from roman law) is formed by the categories obligations to give (dare), to do (facere) or not to do (non facere) (see C.C. art. 1101). Next to these, Roman law knew other categories, such as to give security (suretyship), etc. 
1°  Dare. 

(59) An obligation to give is understood in the sense of an obligation to dispose of assets, i.e. to transfer property (patrimonial rights) or to constitute limited property rights. It can also consist of an abdication of property (rights) in favour of another party.

(60) The things must meet certain conditions in order to be the object of an obligation to give, i.e. transfer, namely :

- they must be determinable (at least as to their kind);

- normally, they may be “future” (not yet existing); in some cases, however, the titulus can only concern present goods (e.g. donations under Belgian law);

- the property right transferred or created must be recognised by law (the numerus clausus); otherwise the titulus can’t have any effects under property law.

(61) Performance of such an obligation normally requires acceptance by the creditor (transfer of property requires normally a juridical act of both parties). The law provides rules for the discharge of the creditor where the creditor unjustifiedly refuses to accept performance
.

(62) Obligations to give can be classified in monetary v. non-monetary obligations and obligations to give a specific thing v. obligations to give generic things. Some effects of this classification are dealt with under Non-performance, others are discussed here.

aa) Monetary debts : 

(63) Monetary debts are classified again in two types, discussed below. Obligations of sureties etc. are also monetary debts. They will be discussed infra, plurality of debtors. Obligations of insurers are usually also monetary, but performance is conditioned by the realisation of a certain risk within a certain period of time; the obligation is therefore also seen as an obligation to bear the risk during such period.

As to the question how monetary debts are paid, see also infra 3. g).

aaa) monetary obligations s.s. (Summenschuld, dettes de sommes, geldschulden, i.e. debts of sums). 
(64) The primary object of the obligation itself is here a certain amount of money. Such monetary debts can arise as a primary obligation (e.g. prices; rent of a house; restitution arising out of a loan; taxes and social security contributions and benefits; insurance contracts providing for a fixed amount of damages
 etc.) or as a secondary obligation arising out of the non-performance or liquidation of another obligation (e.g. delay interest (intérêts moratoires); liquidated damages - on the basis of a penalty clause or a liquidation of an obligation to compensate). Sometimes, statute law itself organises the liquidation and thus fixes the amount of damages (e.g. compensation due in case of dismissal of employees).

(65) The consequence of such a debt is expressed by the principle of “nominalism” - see art. 1895 C.C. (concerning loans, but applied as a general rule)
; the amount of money due does not fluctuate in function of the purchasing power or the real value of money, the value of counter-performances, monetary erosion, etc., but either not at all, or only according to the standards of the obligation itself (indexation clauses, monetary stabilisation clauses, etc.- see infra n° ...) (See, however, infra, adaptation of a contract on the basis of changed circumstances). These standards apply if they are implied by law or stipulated in the contract or judgement giving rise to the monetary obligation.

Another consequence is expressed in art. 9:508 PECL, 1153 CC et al.
: damages for non-performance will be liquidated by according “interest” on the unpaid sum (see infra non-performance).

(66) In Belgium, nominalism does not fully apply to debts in foreign currency (cfr. infra  n° ..). This distinction is questionable in a European context (as to the currencies of EU-countries not taking part in the monetary Union).

Monetary obligations can be expressed in a foreign currency. However, legal systems often limit the possibility of using foreign currency in official acts. In Belgium, official documents (incl. judgements) can be expressed in any currency of a Member State of the OECD
.

bbb) dettes de valeur, Wertschulden, waardeschulden. 

(67) Their object is the compensation of damages. Such a duty to compensate can arise :

- out of a contract (normally out of non-performance of a contractual obligation, but not always; see e.g. an insurance contract for the compensation of damages instead of a fixed sum; another example is a promise to compensate damages caused by a fact or person for which one is not responsible), 

- out of non-performance of another obligation, 

- out of tort, 

- or out of other situations by virtue of law. 

As long as the debt is not “liquidated”, the debt remains a “dette de valeur” and the amount due fluctuates in function of the damage (rather the sum of money required to compensate these damages, i.e. to put the victim in the position he would have been in without the non-performance or tort). Liquidation normally takes place in the judgement itself and on that date, unless the parties have liquidated the damages by contract. It is therefore important whether a judgement liquidates the damages finally or whether it makes a reserve for future (increase of) damages. 

NB. Like monetary debts in general, an obligation to pay interest can be a primary obligation (loans), compensation for the non-performance of a monetary obligation s.s. (“moratory interest”) or liquidation of damages for the non-compensation (rather late compensation) of damages caused (“compensatory interest” - theoretically, such damages can be compensated in another way, but in practice once the principal sum is liquidated, compensation for its late payment is calculated in the same way as for monetary debts s.s.). Lawyers in Belgium often speak about “judiciary interest”, which, however, does not exist as a separate category.

bb) Non-monetary debts
aaa) The obligation to give as a main or additional obligation.
(68) Obligations to give can be the main object of a contract (e.g. sale, donation), or an additional obligation (e.g. fabrication of goods with materials belonging to the contractor). That distinction plays a certain role, esp. for the passing of risk (see infra). For further details on the different “titles”, see property law.

bbb) Specific or generic goods
(69) The goods to be given can be specific goods or determined only generically. This distinction is esp. important in case of non-performance (“genera non pereunt”, see infra).

ccc) Different obligations implied in obligations to give.
ccca) The obligation to transfer property
(70) How an obligation to give has to be performed, is first of all a question of property law. Property law determines first of all some objective conditions which must be met for a transfer, such as the requirement that the goods are in existence, transferable (not strictly personal, nor extra commercium) and specified. The debtor normally has to take care of the fulfilment of these requirements. Property law determines also which further acts are required for transfer of property or the constitution of limited property rights, e.g. whether consent of the parties is sufficient or not (under French-Belgian-Italian law, it is normally sufficient between the parties). However, in those systems of property law where the publicity requirements are not constitutive for transfer (and thus do not already form part of the primary obligation to give), this primary obligation implies in principle also the additional obligation to fulfil the publicity which may be necessary to render the transfer effective vis-à-vis certain categories of third parties, unless the publicity can and should be fulfilled by the creditor alone. E.g. transcription of the title of acquisition of immovables in the land register; notification of assignment to the debitor cessus (art. 1690 CC), dispossession of the seller (comp. art. 1141 CC), etc.

Summarising, the debtor has to make the property right pass to the buyer (conveyance), and where publicity is not “constitutive”, co-operate for the fulfilment of the publicity requirements. This concerns the “obligation to give” (dare). It may be that in a given case, conveyance can only take place by delivery in a purely factual sense, but this is often not the case.

(71) A number of specific questions arise in relation to obligations to give (s.s.), such as the requirement of a sufficient authority of the creditor c.q.  performing party to dispose of the goods. This is a problem discussed in property law. Some analogous limitations are, however, dealt with in the law of obligations, such as pre-emption rights giving rise to a right of substitution or take-over (see infra n° ...).

cccb) The obligation to furnish (factual delivery)

(72) Apart from this, he must also furnish the goods to the buyer as convened (place, time, conditions etc. - for the determination of these elements, see infra). This often takes place by delivery in the purely factual sense of the word (comp. art. 1136 CC). This does not concern an obligation to give, but an obligation to do (fare). Further, obligations to give often also imply other additional obligations to do, such as the obligation to hand over accessories, such as documents relating to the goods
, and the obligation to take care of the goods until delivery (art. 1136 CC). Another example can be found in art. 35 (2) (d) CISG (packaging)
.

cccc) Warranties 

(73) Traditionally, the “warranties” implied in specific contracts, esp. sales contracts, are also understood as separate obligations to do. These warranties, namely the warranty against “eviction” (basically warranting the property right itself) (art. 1626 ff. C.C.) and the warranty against “hidden defects” (art. 1641 ff. C.C.) are implied by law in all onerous contracts to give. 

In my opinion, they rather constitute secondary obligations or other remedies for non-performance of a primary obligation. Only in case of additional contractual warranties, there really is a separate additional obligation. 

The reason why these warranties are treated as separate obligations is that they were originally (the aedilian actions in roman law) not meant as remedies for non-performance, but as pre-contractual remedies. The warranty for hidden defects thus did not concern generic goods, but only specific goods; if a specific good was defective, this was not considered as non-performance (the buyer got exactly what he bought, namely this specific thing) (see art. 1245 C.C.), but as “initial impossibility” and as such a ground for total or partial avoidance of the contract
 (in the form of the actio redhibitoria c.q. actio aestimatoria); damages were added as a sanction of pre-​con​tractual duties of the seller; full contractual damages were initially only prescribed in case of fraud (i.e. when the seller knew the defects and did not disclose them). 

Dutch law, which did know this warranty under the old code (until 1991), restricted its application to specific goods and applied the general rules on non-performance to generic goods. French and Belgian law have extended the warranty to all hidden defects in all goods. 

(74) The modern codifications have done exactly the opposite, namely abolished the specific regime by considering these cases as non-performance and subjecting them to general rules on non-performance. See esp. CISG with its broad notion of “non-conformity” (see quality of performance, infra n° - as to property rights, see art. 41 and 42 (1) CISG
) and infra the discussion on contents of contracts (statements giving rise to contractual obligations).

This implies that the seller is liable in contract if he promises a thing with certain characteristics and is not able to give it, even if the impossibility was there from the outset. Such a liability is stricter than a mere pre-contractual liability (distinction between expectation interest and reliance interest, see supra) : the seller must then not only compensate the costs incurred by concluding and terminating/avoiding the contract, and the consequential damages caused by the defect, but also the lost benefit of the contract. 

French and Belgian case law have in fact reached a similar result in case of sale by professionals by  1° imposing a rather strict duty to examine the goods and disclose its defects on professional sellers (a rule based on tradition, not on statute - the traditional rule “spondet peritiam artis”, comp. the doctrine of common calling) and 2° treating the remedies for hidden defects as contractual remedies for violation of these duties. 

2° Facere, non facere
(75) This also includes obligations to give in a large sense, which do not imply a transfer of property or constitution of property rights. Roman law used the word “praestare” for procuring enjoyment - a merely obligatory right of using things, such as renting a house, or free use (commodatum). An obligation to do is also the factual delivery of things sold etc. (see supra), or an obligation to conclude a sale (promise to sell), or an obligation of an intermediary to realise a specific sale.

Examples of obligations not to do : non-competition clauses, but also “negative sureties” (obliga​tion not to dispose of assets, or pledge or mortgage), rights of preference (an obligation not to grant a contract to somebody else if the first wants to exercise his right), etc.

Due performance of obligations to do or not to do can thus take many different forms, and it is not possible to reduce conform performance or payment to a unitary category
 (see also under b).

(76) In many cases of obligations to do, case law has developed additional obligations similar to those in sales contracts, such as a (rather strict) duty for professionals to examine their services and disclose its defects to the other party. 

b) Single, successive, continuous performances.

(see also infra “term” as a modality of obligations).

1° Single performance.
(77) Examples :

- a juridical act, e.g. conveyance in the sense of transfer of property or constitution of a property right; conclusion of a contract as an agent; conclusion of a contract if the other parties claims it (option etc.).

- factual acts; these can also be rather complex. E.g. a building contract for a house; a labour contract for a “certain work” (e.g. duration of the construction of a specific building).

Single performances must normally be rendered as a whole (the creditor has no duty to accept partial performance). Further, single performances are normally not “divisible” (even if they may be rendered in parts); this means that neither partial termination nor partial avoidance is possible.

There can also be a plurality of single performances, being “indivisible” among them.

2° Successive performances.
(78) Performance of an obligation is to be rendered in parts when the obligation concerns successive performances.  E.g. instalments, rent, services provided with regular intervals, regular delivery of goods, etc.

One of the effects of this type of obligation, is that it is normally “divisible” in case of nullity or termination, thus excluding retroactivity of nullity or termination.

3° Continuous performance

(79) Examples : 

- all obligations not to do; 

- obligation to provide an option;

- normally the obligation of a landlord, or any other obligation to provide the use of a thing for more than a single moment;

- normally the obligation of an insurer (when one stresses the element of risk as the main element, rather than the obligation to pay under the condition that the risk is realised);

- contractual warranties which are not dependent on the initial non-conformity of the goods (and thus coming close to a maintenance obligation). 

The warranty (esp. against hidden defects) implied by law is in my opinion not a continuous obligation, but an element of the initial obligation to render a conform performance. Conformity of the performance with the obligation often implies a certain quality and fitness (see e.g. CISG art. 35). Thus quality can be expressed in a period of time, in the form of a certain “durability” of fitness. But this does not mean that the obligation is a continuous one : the debtor has to deliver, from the beginning, goods which will remain fit during such a period of durability. This question will therefore be discussed further in relation to the required quality (infra 3.).
(80) Effects :

- This type of obligation is normally also “divisible” in case of nullity or termination, thus excluding retroactivity of nullity or termination

- A “mere” suspension of performance of these obligations is not possible (suspension always includes already a definite non-performance); conditions for the exceptio non adimpleti contractus  (right of suspension) thus have to be stricter (see infra).
c) Reasonable efforts (best efforts) v. result  v. guarantee
(81) This classification is traditionally seen as determining not merely the liability of the parties, but primarily the contents of the obligation itself.

Categories and effects.

(82) In this perspective, the distinction has the following consequences.  

1° Duty of reasonable (best) efforts : if the debtor has made such efforts, the obligation is fulfilled; not reaching the result does not yet constitute non-performance. If there is a counter-obligation (price), it has to be paid, even if the result is not reached.

Traditional examples : most activities of liberal professions; however, some of their duties are clearly duties of result.

2° Duty of result : if the debtor has not reached the result, this constitutes in itself non-performance; however, the non-performance will be “excused” in case of force majeure  etc. (if all necessary care has been given). But even in such a case, the debtor has no right to performance of the counter-obligation (price), unless the “risk” (of force majeure) has already passed.

3° Guarantee : if you have not reached the result, this constitutes in itself non-performance; moreover, the non-performance will not even be “excused” in case of force majeure , etc.

Example : clause de porte-fort  (guarantee that a third party will do something).

Appraisal
(83) In reality, there are only degrees of obligation, and this classification can not be absolute.

The problem with this distinction is also that it proposes to decide several questions on the basis of a single standard, although the answer to these questions may require different standards. E.g. the question of the burden of proof concerning the cause of non-performance (negligence or force majeure) is a different question from the one concerning the risk of counter-performance in case of force majeure. More specifically, the result reached (or not reached) is not completely irrelevant in obligations of (reasonable) efforts either, even if the obligation itself is limited to reasonable efforts (such that there is no liability for not reaching the result s such); the factual result will often play a role as to the counter-performance one can claim (not in the sense of “no cure, no pay”, but in the sense that prices will normally take into account the result reached, e.g. for lawyers’ services). In many specific contracts, there are specific rules - e.g. in labour contracts, employees often have the “right” to be absent for certain motives (family, political, religious etc.) and sometimes even to be paid for the period of their legitimate absence (see more generally the discussion on excused and non-excused performance and the passing of risk). It is thus not possible to reduce the rules to a simple scheme.

d) Personal or impersonal character (intuitu personae) / qualitative obligations.

1°  Obligations requiring personal performance.
(84) Obligations can be personal in the sense that they require performance by the debtor personally. They are also called sometimes obligations “intuitu personae” (v. obligations intuitu pecuniae), but one has to specify “as to the debtor”, in order not to confuse them with obligations concerning “personal” rights (see infra). Obligations intuitu personae as to the debtor are thus those which require personal performance by the debtor. Performance by a third party cannot be required nor discharges the debtor (unless the other party validly agrees) (comp. infra 4. g). 

E.g. the obligation of an artist; the obligations of the employee under a labour contract.

2° Not strictly personal obligations
(85) When an obligation is intuitu personae as to the debtor, this does not necessarily mean that the obligation (or rather the liability) lapses when the debtor dies or becomes incapable; this is only the case if the death, etc. of the debtor also constitutes an extinctive term.

3° Qualitative obligations 

(86) Exceptionally, some obligations are impersonal in a more radical sense : the debtor can discharge himself by “transferring” the obligation to another debtor, usually provided the new debtor meets certain requirements. See e.g. in Belgium art. 9 Residential Leases Act; art. 55 Agricultural Leases Act (further infra  n° ..). We call them “qualitative obligations”
.

e) Obligations corresponding to personal rights or rights whereof transfer is restricted.

(87) Obligations can also be “intuitu personae” as to the creditor. This means that the right of the creditor cannot be transferred (assigned) to third parties without the consent of the debtor (and sometimes not even with his consent, if the right of the debtor not to be faced with another creditor is mandatory).

Certain rights are normally of this nature, e.g. rights between partners in a partnership (art. 1865 CC); shares in private companies (art. 126-128 and 142 Companies Act). It is also possible that transfer is possible under restrictive conditions (see e.g. the different types of restrictions on transfer of shares in public companies). Certain obligations cannot be transferred on the basis of a contract(ual obligation), but can be transferred by last will, or are transferred by operation of law by succession (inheritance) (e.g. the obligations of a tenant where the contract does merely stipulate the invalidity of transfer of the contract or of subcontracting, but not that the contract ends by the death of the tenant).

Whether an obligation is transferable or not transferable, or only under certain conditions, basically depends on the internal relationship between debtor and creditor, unless the obligation is abstracted (insulated) from this relationship (see further G 1) a, infra n° ..)
.

Although normally, debtor and creditor are free to determine whether the right of the creditor is personal or not, the intuitu personae character is in some cases excluded or limited by mandatory provisions. E.g., under certain conditions, tenants of a house have a (mandatory) right to transfer their rights as tenants to a new tenant (sometimes only to family members) (this mandatory rule is not found in the common lease law, but only in specific legislation on commercial leases (Art. 10), farming (Art. 31 ff. Agricultural Leases Act), etc.). 

(88) The personal character of a right is not the same as an extinctive term in case of death of the creditor, although both go often together (but see, e.g., life annuities which are often transferable, although they lapse when the original creditor dies; comp. in property law the right of usufruct). Obligations are sometimes called “intuitu personae” merely because of the effect of the death of one of the parties. They are not necessarily “intuitu personae” in the sense used here. E.g. the authority of an agent normally falls away when the principal dies (art. 2003 CC), but this does not mean that the principal cannot assign his rights against the agent to a new creditor.

3. Gradations in the binding force of obligations

a) Onerous v. gratuitous.
(89) Traditional doctrine always speaks about “the” binding force of contracts c.q. obligations, and rarely attaches different effects to obligations contracted for consideration (onerous contracts) v. gratuitously (this distinction is traditionally only seen as relevant for the (requirements for the) formation or validity of such a contract). 

Apart from the role of this distinction as to the formalities for the formation of contracts
, the distinction also matters for the effects of (validly formed) obligations, too : 

- the standards of negligence are often less strict for gratuitous contracts (see e.g. art. 1927-1928, 1992, 2 CC);

- no warranty except for defects effectively known (see e.g. art. 1891 CC (loan),donations, etc.) ;

- larger possibilities for termination of the contract, esp. for changed circumstances (see infra n° ...).

One could even say that the liability for gratuitous contracts is often closer to extra-contractual liability with its standard of “negative interest” only, than to contractual liability. At least, parties are not bound as long as there is no negative interest to the other party (but once bound, the positive interest is usually used as standard). This shows clearly that there is not such a thing as “the” binding force of a contract, but rather different degrees of binding force of contract (some obligations are more binding than others).

Apart from these rules on obligations contracted gratuitously, the gratuitous character of a transaction also entails some specific possibilities of avoidance or termination of such a transaction by third parties, namely the possibility of reduction of gifts and bequests (protection of "legitimate" heirs), the extended possibilities of the actio Pauliana, etc. - see infra n° ...The qualification is also relevant for tax rules.

For the qualification of transactions as onerous or gratuitous in this context, a merely formal consideration is insufficient, and the normal value of performances of both parties are compared. Further, a contract for the benefit of a third party can imply an indirect gift from the promisor to the beneficiary, even if there is no performance between them.

b) Obligations of professionals v. consumers.

(90) The rise of consumer protection also made clear that there my be different degrees of binding force according to the professional or consumer status of the debtor. Consumers, e.g., often enjoy (limited) rights of revocation not accorded to other parties.

c) Obligations with open terms.
(91) As we have seen supra, the binding force of obligations only determined later on (and not as such promised by the debtor) is limited by a “marginal control”, which is less marginal than for obligations specifically promised.

4. Determination of quality, place, time, parties and other modalities of performance.
(92) Conformity of performance with the obligation in principle means conformity in all respects. For the determination of this conformity, many of these aspects are determined by general rules on all obligations or all obligations of a certain category (unless a specific rule or valid clause deviates from them); they are shortly indicated here in the hypothesis that the obligation is not characterised by a specific modality such as a term, a condition or variation mechanism, a link between different debtors or creditors, or alternative objects (such modalities will be discussed afterwards).

Again, the rules are given in the hypothesis that they are not set aside by a more specific statutory or customary rule or modified by a valid clause of contract or of the promise from which the obligation arises.

In this respect, the pre-contractual behaviour of parties is an important factor of interpretation. This will determine e.g. whether performance may or may not deviate from the “normal” quality.

a) Quality of performance

1° General
(92) As to the quality of performance, there are some default rules, which normally apply unless parties have not agreed otherwise or unless a different customary rule applies or requirements of good faith imposing a different quality. In many cases, these rules are mandatory and will thus apply despite a different agreement by the parties, or at least apply unless the parties did agree at a moment of time at which they were aware or should have been aware of the non-conformity.

A common default rule is that the quality of performance must at least be average
. Apart from the quality which follows from specific promises or information (studied in relation to the formation of contracts, Part II
), the performance must normally be fit for the purposes for which a performance (esp. goods) of the same description would ordinarily be used
 
As indicated supra, obligations are also evaluated often in the light of the importance of the consideration given for it, or the degree of professionalism the creditor pretends to have.

The Civil code still limits application of this rule to services and to generic goods (see art. 1246 C.C.). As to obligations to give specific things, there is no obligation to deliver the thing in a better condition than the one it had at the time when the obligation was contracted (art. 1245 C.C.), but only a consecutive duty of care (art. 1236 C.C.). But, as we have seen (supra n° 73-74), the development of the rules on the warranties implied in such obligations, which were originally meant as pre-contractual remedies, do in fact impose upon the debtor of a specific thing, too, at least in case of onerous contracts (normally not in case of gratuitous contracts) an obligation to deliver a thing conforming to the quality the creditor could reasonably expect (normally at least average quality) or at least a liability in case of non-conformity.

(93) The required quality is often specified by rules on specific contracts or other obligations. See e.g. art. 1693-1694 CC for the sale of receivables (choses in action), art. 1720 CC for the lease of house

2° Relation between quality and time (duration)
(94) The required quality of a large number of performances can be expressed in a period of time, namely as “durability”. Lawyers have often confused these periods of time expressing a standard for quality with other types of periods, esp. periods for the exercise of a claim, such as prescription and repose periods (limitation of actions). Both types of periods, however, must be distinguished clearly
. This is mainly relevant in the field of defective performance, especially in the case of so-called warranties, and product liability.

The determination of the contents of these obligations does often require the determination of the degree of durability  or keeping quality the product, work or service supplied must have. A period of time expressing this required durability, i.e. the period of time during which a product, work or service must function, keep quality and / or remain fit and safe (without defects) is indeed something totally different from a period of time during which a claim for non-performance or defective performance must be exercised formally. It is not a time limit for instituting legal proceedings, but a time limit for a defect to appear in order to be considered a defect. Periods which start irrespec​tive of whether any claim is due can therefore not be considered as pre​scription or repose periods and may therefore not exclude a later introduction of the claim, provi​ded the real prescription and repose periods are respected.

The durability as a standard of quality does not deviate from the rule that the quality of performance has to be judged basically at the time when the risk passes (see infra)
 - but keeping quality for a certain period after the time when the risk passes can precisely be an element of the required quality. In other cases, the risk for loss of quality does not pass at the time when the risk basically passes, because there is a specific form of guarantee
. However, if the non-conformity appears shortly after that time, there may be a presumption that it was already present at that time
.

Applications.
aa) Product safety obligations. 

(95) There is nothing against the limitation to ten years of the period during which products must offer the necessary safety once they have been put into circulation (see the 11th Recital of the EC-Directive on product liability, 1st sentence). In many cases, this requirement would be even too strict. But a repose period - i.e. a period for instituting judicial proceedings - may only start when liability becomes actual. It would e.g. by absurd to require a bottle of milk to keep quality (and thus safety) for ten years, instead of e.g. 1 month (or any other date indicated on the container), but it is as much absurd to say that the date indicated on the container is the date before which proceedings must be instituted. The same applies to pharmaceutical, maintenance, cleansing and many other products.

bb) Construction and work on buildings.

(96) In a similar way, there is no fundamental objection against a limitation of the warranty period in construction contracts to a certain number of years, although in our age it is a shame to require buildings to be safe only for 10 years (and not at least 20 or 30 years), as does Belgian law (Art. 1792 and 2270 concerning the liability for gross defects as interpreted by case law; for small defects, there is no period determined by law; some other legal systems are even more disgraceful, such as the 5 year period of German law) - the consequence is that on a very large scale building societies do construct buildings which are meant to last only little more than 10 years. But there is a fundamental objection against the commencement of periods for instituting legal proceedings (prescription and/or repose periods) before the defect was known or could have been known or even before the safety or fitness of the building or other construction is actually affected. If we absolutely want to start prescription before the damages occur - I'm not convinced that this should be so in case of gross defects in work on buildings -, the only correct solution is the system of Art. 1169 of the Italian Civil Code, clearly distinguishing three periods : 1° a period of durability, during which the building must remain solid, starting when the work is finished (in casu 10 years, which is in my opinion too short); 2° a period to give notice of the defect to the other party, starting when the defect is discovered (or should have been discovered) (in casu 1 year); and 3° a prescription period of one year, starting from the notice. The prevailing
 interpretation of the warranty period of 10 years as a period for instituting judicial proceedings thus has to be rejected. Moreover, it is a shame that Belgian doctrine and case law usually
 consider that the 10 year period may not even be lengthened by the parties, with the fallacy that the period is dictated by public order (general interest); evidently, only the fact that buildings must remain solid for at least 10 years is in the general interest, not the fact that they may not be guaranteed for more than 10 years ! Strangely enough, a more correct interpretation prevails in case the claim of the owner against the constructor only introduces him in a lawsuit instituted by a third party against the owner
.

cc) Sales and other contracts

(97) In international sales contracts, the idea that conformity can be expressed in a period of time is more or less found in CISG, and esp. in the New York Convention on limitation of actions in sales contracts
. Except for the 10 year periods in product liability and liability for gross defects in work on buildings, Belgian law is generally in conformity with the idea I‘m defending here. Thus the short prescription period for claims based on other types of non-performance in construction contracts or sales contracts arising after receipt of the work, goods or services (Art. 1648 C.C. in sales contracts and analogous case law in other contracts) only starts when the defect comes to light
. As to the period of durability, Belgian law has no legislative fixation, as this is generally conside​red to be varying from good to good and from service to service
; determination is rightly considered to be a question of interpretation of the con​tract, supplemented by standards of reasonableness and usage. It is also true that Belgian doctrine, as the doctrine in most other countries, has usually considered the notion of "defect" as an "instant-notion", whereas reliability of a product cannot be measured in one moment, but only over a certain period of time
. But there would probably be no funda​men​tal objection against a rule along the lines of Art. 39 CISG or Art. 5 EC Directive consumer goods and guarantees - both providing in substance that the seller is only liable where the lack of conformity becomes apparent within two years as from delivery of the goods, unless this period is incompatible with a con​trac​tual warranty
 -, or along the lines of Art. 1792-3 of the French CC, establishing a period of two years of "garantie de bon fonctionnement”" in construction contracts (since the so-called "loi-Spinetta"). 

For the sake of understanding the extent to which such a period would be incompatible with a contractual warranty, one should also take into account the fact that informa​tion given by the supplier or producer about the quality or use of goods or services, when marketing or advertising them, is to be treated as a contractual war​ranty (see infra Part II).
Conclusions.

(98) It is important to distinguish prescription and repose periods from periods expressing warranties, durability or keeping quality or safety of products or services. Prescription and repose periods should never start before the event giving rise to the claim has materialised, with the under​standing that, in principle, no non-performance or breach can be relied upon when this event materialises only after expiration of the period of durability. Where this is not respected by the rules of a legal system, case law and doctrine have usually developed all kinds of device in order to circumvene such prescription periods; distinguishing new types of non-performance has often ono other reason (a phenomenon well known in e.g. German law). With some anomalous exceptions (some of them caused by EC-Directives), Belgian law has no prescription or repose periods - except maybe the period of 30 years (see infra No. 25) - which are contrary to this principle, although the authors are usually rather confused on this
. On the other hand, it has not developed many cases of legal determination of the period of durability, but, in my opinion, this is rather an advantage than a disadvantage, as the durability which may be expected from products or services is varying from product to product and from service to service, and should thus be determined according to the normal rules for interpreting and determining the contents of contracts. 

As a matter of principle, determination of such period of durability by the parties is valid, unless it would affect the essence of the obligation of the supplier or seller, in which case it has to be considered as an illicit exemption clause (compare infra on exemption clauses). However, this principle has been set aside to a large extent by a stricter one : in the field of product liability, producers cannot limit their liability in regard to the statutory one (Art. 12 EC-Directive on product liability), except by taking care that "one" (the public) is not entitled to expect from the product more safety than it offers (thus escaping from the definition of defective in Art. 6). 

A very comparable system applies in most of Belgian sales law, and by analogy in other contracts for the supply of goods and services : professional sellers cannot limit their liability in regard to the statutory one (similar to the degree of liability in the Directive on product liability, esp. by permitting the seller to prove that it was impossible for him to detect the defective character of the goods), except by indicating to the buyer, before or at the conclusion of the contract, that the goods have specific defects or lack certain expected qualities
. This rule follows from the traditional - but not inserted in the Code - equation of the breach of the professional seller's duty to examine the goods with all possible means - in itself a rule based on tradition
 and not inserted in the Code - with bad faith of the seller
. All this can be seen as a matter of interpretation, discussed further in Part II.

Further, constructors cannot limit their liability for gross defects in buildings to a period of less than 10 years; as this liability is imposed in the interest of public security, one cannot even escape this liability by indicating expressly that certain constructions will not last 10 years (this could only lead to contributory negligence on the other side, comp. Art. 8, 2 EC-Directive on product liability). Similarly, in insurance contracts, too, the statutory description of the (period of) coverage cannot be limited by agreement but in the cases and within the limits determined by law (See Art. 78 § 2 Land Insurance Contracts Act).

b) Place of performance

(99) If the place of performance is not specified (in case of contractual obligations by the contract), default rules on the place of performance apply. Further, the place of performance can normally be modified unilaterally by the creditor (e.g. in case of change of creditor) as far as this is not more burdensome for the debtor.

1° Default rules.

There are some clear differences between these rules in different European systems, and this has given rise to a question of interpretation of art. 5, 1 of the Brussels Judgements convention
. 

aa)  Monetary obligations
(100) For monetary obligations, the place of performance is the debtor’s place in e.g. Belgian, French, Luxemburg, German and Spanish law (art. 1247, 2 CC), whereas it is normally the creditors’ place, except where the price is payable on delivery (then the place of delivery, art. 1651 CC). In Dutch, Greek, English, Irish, Italian, Portuguese and Danish law. The last solution is followed by the PECL : obligations to pay money have to be performed at the creditor's place of business at the time of the conclusion of the contract. Under CISG, the price must basically be paid at the place of the seller
.
bb) Obligations to give or restitute a (specific or generic) thing
(101) They normally have to be performed at the place where the thing lies at the time the debtor has engaged in the obligation (art. 1247, 1; 1609; 1943 CC). Under CISG, the goods must be delivered basically at the buyer’s place or the place where the goods lie (see the more precise rules of art. 31 CISG)
. According to the PECL, performance normally takes place at the debtor’s place.

cc) Other non-monetary obligations

(102) Other obligations (esp. services) have to be performed normally at the debtor’s place (art. 1247, 1 CC; under the PECL the debtor’s place of business at the time of conclusion of the contract)
.

2° Standardised clauses.

More complex clauses on the place of performance and other aspects of performance have often been standardised and their interpretation codified. Best known are the “INCO”-terms in international trade, such as fob (free on board), cif (cost insurance freight), etc.

c) Time of performance

(103) A “term” can be fixed by contract or by law
. Sometimes, the law determines that performance has to take place immediately (such provision normally relate to the transfer of property rather than to performance of an obligation as such - e.g. in case of donations).

(104)  If no “term” is fixed (see infra n°   ff. for specific terms), performance can in principle be claimed from the beginning : quod sine die debetur, statim debetur. 

This is generally understood as including “a reasonable time after the conclusion of the contract”
. Additional duties must normally be fulfilled at the same time as the main performance
. Successive performances will always imply a term for every performance except the first one. Continuous performances imply a duration of performance for a certain period from its beginning.

Although in the absence of a time, performance can be claimed immediately, for certain effects remedies for late performance), a notice (mise en demeure / Mahnung) is necessary - except in cases where “time is of the essence” (Fixgeschäfte). See infra non-performance. Further, performance often has to be asked within a reasonable time (this does not apply to all obligations, e.g. usually not to purely monetary obligations).

(105) In some cases, performance must be rendered only at the time the creditor requests it (on first demand); as a rule, however, esp. where a date is fixed by or determinable from the contract or from specific rules, performance must be rendered without the need for any request or compliance with any formality on the part of the creditor
.

(106) In case of synallagmatic obligations (see infra), the parties are in principle bound to render performances simultaneously to the extent that they can be rendered simultaneously
. However, in many cases a party gives credit to the other and thus engages himself to perform first (for the effects, see also infra under Synallagma).

d) Unity or partiality of performance.

(107) The C.C. formulates as a (non-mandatory) rule that the creditor is not obliged to receive partial performance (art. 1244, 1 C.C.). The rule suffers many exceptions and doesn’t apply : 

- to obligations concerning successive performances and similar cases where the debtor has to perform at various moments of time or at various places;

- where refusal would be unreasonable, because the interests of the credi​tor are not prejudiced. This will normally be the case of partial payments of money. It may also be the case in case of partial delivery of goods, etc 
.

- where the judge grants respite (terms of payment) (art. 1244, 2 CC);

- where there is a plurality of debtors and the obligation is to be divided, which is in principle the case (see infra n° ... ff.). In case of solidary liability, it may be abusive to refuse partial payment where by nature the performance is divisible. 

- in case of plurality of creditors, see infra.

e) Costs of performance

(108) Each party shall bear the costs of performance of its obligations
. Where the costs are more complex, standard terms are often used, such as the above mentioned INCO terms.

The creditor must, however, normally bear an increase of costs caused by him. See e.g. art 57 (2) CISG : “The seller must bear any increases in the expenses incidental to payment which is caused by a change in his place of business subsequent to the conclusion of the contract.”

f) Information relating to performance and similar duties relating to performance.

(109) In specific contracts, rules can be found imposing on the debtor duties to inform or similar duties relating to performance. An example can be found in art. 32 CISG : 

 “(1) If the seller, in accordance with the contract or this Convention, hands the goods over to a carrier and if the goods are not clearly identified to the contract by markings on the goods, by shipping documents or otherwise, the seller must give the buyer notice of the consignment specifying the goods. 

(2) If the seller is bound to arrange for carriage of the goods, he must make such contracts as are necessary for carriage to the place fixed by means of transportation appropriate in the circumstances and according to the usual terms for such transportation. 

(3) If the seller is not bound to effect insurance in respect of the carriage of the goods, he must, at the buyer's request, provide him with all available information necessary to enable him to effect such insurance.”

g) The party to perform

(110) Except where the performance is of a personal character (obligations intuitu personae as to the debtor, see supra), it can often be performed by a third party. 

This possibility is restricted in 2 ways :

- performance by a third party can be excluded on the account of any legitimate interest of the creditor, even if the the performance in itself is not of a personal character. This is found in some legal systems, such as art. 1237 French & Belgian CC
.

- performance by a third party is restricted to cases where the third party has a legitimate interest, and sometimes even more restricted, e.g. in the PECL
. 

A reason to protect the debtor against performance by a third party is that he can be confronted with the person who pays as his new creditor (due to “subrogation”). But this problem can also be solved by providing that a person who has no legitimate interest in performance can only perform validly insofar as he is not subrogated (see infra the rules on subrogation).

Under French & Belgian law, a party without a legitimate interest to pay is not subrogated (see art. 1236, 2 C.C.), and can only act against the debtor on the basis of a) their internal relationship, e.g. agency; or b) negotiorum gestio (if the conditions are met).

h) The party to whom to perform.

1° Performance (to) the creditor or other entitled party.

(111) Performance does not always imply that performance is rendered “to” a certain party (e.g. an obligation not to do), but in most cases it does. In those cases, a debtor can first of all always render performance - with the effect of being discharged - to the creditor, more specifically to the party entitled to the creditors’ right. This last formulation is used here, because a creditors’ right can be charged with (limited) property rights, giving rise to a split of ownership (see property law), whereby it is not necessarily the “owner” of the right who is entitled to receive performance. Further, it is also possible that there is a co-ownership of the right or another form of plurality of creditors. This question is studied infra n° ... A specific case, also studied there, is the case of a promise in favour of a third party : performance has to be rendered to the third party, even if the third party is not yet entitled to claim performance (in this sense, it is an exception to the general rule).

(111bis) Where claims are incorporated in a negotiable instrument, it in principle the owner of the document (and not its possessor) who is the owner of the claim.

Before turning to cases where the debtor can be discharged by performing to another party than the one entitled, e.g. the “apparent creditor”, we discuss cases where the entitlement itself is aa) split up or bb) modified by an acquisition of the right by an new creditor.

aa) creditors’ rights charged with limited property rights

(112) Creditor is normally the owner of the obligatory right. But as such rights are also an object of property law and can thus be charged with limited property rights and seized (attached), a distinction has to be made in those cases.

- Pledge : Where the creditors’ right has been pledged (by contract or by operation of law, performance should not be rendered to the creditor. In most cases, it must be rendered to the pledgee
. Similar to a pledge is also the so-called “direct action” of the creditor of the creditor against the debtor of his debtor : the last one has to pay directly to the first one, unless the first one is already paid. See e.g. the claim of the victim against the liability insurer of the debtor
; 1753 Belgian CC, 1798 Belgian CC.

- Usufruct : Where the creditors’ right is charged with a right of usufruct, the “capital” must be paid to the owner, but the “fruits” (interest etc.) to the person entitled to the usufruct (there may be a question of apparent ownership, comp. infra).

- Seizure : Where the creditors’ right has been seized (garnished, attached) (see art. 1539 ff. Belgian Judiciary Code), performance must be rendered to the liquidator of this asset, usually the bailiff who has notified the seizure (in case of simple seizure; in case of bankruptcy it is the insolvency administrator, etc.) (comp. art. 1242 C.C.).

- Delegation of income : Similar to a pledge or seizure is also the so-called “delegation” of income or other monetary debts (sometimes also called authority to receive), which can be ordered by the judge notwithstanding the absence of consent of the original creditor, on request by certain creditors of this creditor such as his (ex-)spouse or children for maintenance (support) debts
. In such a case, performance (payment) must be rendered to the beneficiary of this delegation, i.e. the creditor of the creditor (delegataris). Although this was traditionally understood as a mere case of authority to receive as an agent established by the judge, it is nowadays rather understood as a simplified form of seizure. 

- Claims acquired by an indirect representative : according to one possible analysis of the claim acquired by an indirect representative (undisclosed agency), it is “owned” by the principal and not by the agent; nevertheless the debtor must in principle pay the intermediary, until there is a specific rule obliging him to pay the principal (e.g. notice of assignment or other form of transmission to the principal).

bb) acquisition of the right by a new creditor

(113) The question whether the creditor can change and from which moment on the creditor changes because the obligatory right is transmitted to another person, such as in case of assignment, subrogation, accession (transmission of accessory or “qualitative” rights), take-over (e.g; by the undisclosed principal) etc., will be discussed more extensively infra. In case of transfer s.s. (assignment - i.e. acquisition based on conveyance), it is a question of conveyance, i.e. performance of the obligation to give, discussed supra.

NB. In case of a promise or contract in favour of a third party, there is no “new” creditor : the third party is the initial creditor.
aaa) Documentary intangibles : 

(114) Where the debtor has issued a document incorporating the claim, he is at risk performing to any other party than the holder of the document, unless that party gives sufficient evidence that he’s full owner of the claim. Legal systems also organise a mechanism of publicity for the case of involuntary dispossession (lost or stolen instruments); such publicity has the same effect as a seizure. See for Belgium e.g. the Statute of de July 24, 1921.
bbb) Non-documentary intangibles :

(115) The question arises whether payment to the (new) creditor is always valid, even in case no notice has yet been given to the debtor. This question only arises in systems where notice is not a constitutive requirement for assignment. Under Belgian law (since 1994
), the debtor may always pay the new creditor, as such payment constitutes a recognition of assignment, which makes it valid in the relationship to the debtor (see art. 1690, 2 C.C.). However, he is discharged only if there was a valid assignment or the assignee is an apparent assignee. Under the PECL on the other hand, he may perform only where he has received notice of assignment, and is obliged to pay the assignor as long as no notice is given. It is specified which conditions the noic must meet in order to allow and/or oblige the debtor to pay the assignee. The debtor can only be required to pay the new creditor when notice is given to him in due form, but he may pay (and is discharged) if it meets lesser requirements

(116) The debtor cannot be obliged to render performance to another person (than the original creditor) where the creditors’ right is of a purely personal character (see supra n° ).

2° Capacity of the creditor to receive ?
(117) As stated supra, performance of an obligation to give normally requires an acceptation by the debtor, because such performance implies a transfer of a property right. Therefore, the question of capacity of the creditor to receive performance arises; where the creditor has no capacity, performance must be rendered to a person having authority to act for the creditor (and capacity).

A similar question can also arise in other obligations, but it will then rather be a problem of conformity of the obligation. E.g. restitution of deposited goods to the creditor who is a minor; if the creditor has not “benefited” from it, there’s no real restitution (comp. art. 1241 C.C). If the minor was not prejudiced, performance is valid (a contrario ex art. 1305 CC).

3° In which cases payment to another party discharges the debtor.

aa) Exceptio dubii; payment to a neutral party

(117bis) Where the debtor is confronted with competing claims for performance of the same debt, he may suspend performance until it is clarified who is entitled to performance. He may be required to deposit the payment in the hands of an agreed third party or an institution as the Deposito- en Consignatiekas / caisse des dépôts et consignations and can in case of serious doubt do so in its own initiative. Draft PECL art. 12:307 refers to the procedures of national law; and in the absence of such procedures the debtor obtains a good discharge where he acts in good faith and reasonably in giving performance to a particular claimant.
bb) Authority of agents to receive

(118) Performance can be rendered to the creditors’ agent (i.e. a person having authority to receive the money). Agency can also be based on appearance
 or on (express or implied) ratification post factum (art.1239, 1 and 2 CC) (see further mutatis mutandis the rules on Agency in the formation of contracts, Part II).

As to the authority to receive resulting from a seizure, or “delegation of income”, see supra.

Payment to the bank account of the creditor is not necessarily discharging the debtor; it is the case if the creditor agreed, has indicated the account, or is by law obliged to receive payment by transfer of money
. It may further discharge the debtor if the creditor to the extent that the creditor has effectively received the money (see infra cc).

cc) Change of creditor not known to the debtor; other apparent debtors

(119) Performance to another person is also valid and discharges the debtor if the other person was apparently the creditor and the debtor was in good faith. Art. 1240 C.C. speaks about the “possessor” of the right. Typical applications (sometimes on the basis of specific rules) are the following ones.

- Person in possession of the ticket, receipt, etc. (Legitimationspapiere)

- When notice of assignment has been given and assignment turns out to be invalid because the underlying contract (titulus) is invalid or retroactively terminated, the assignee is an apparent debtor until notice of avoidance or termination has been communicated to the debtor or at least known to him. The Draft PECL 12:308 have formulated it more generally “A debtor who performs in favour of a person identified as assignee in a notice of assignment under Article 12.303 is discharged unless he knows or ought to know that such person was not the person entitled to performance”.

- In case of assignment, the assignor remains an apparent creditor until some notice of assignment is given to the debtor. As soon as notice of assignment is given (even if not in due form), the old creditor is no longer an apparent creditor
. Under Belgian law, the debtor may perform to the assignor unless he has received notice or has himself recognised the assignment (art. 1690, 2 C.C.
 - this rule also applies in those cases where a more formal notice is required in relation to third parties conflicting with the assignee).  Idem for hypothecation (pledge) of the right : the pledgee can only rely on it against the debtor when the hypothecation is recognised by or communicated to the debtor.

In case the law prescribes another form of publicity, the debtor is no longer discharged by performing to the old creditor, as soon as he simply knows about the assignment
.

- Where the creditor is an indirect intermediary (undisclosed agent), the principal is under certain conditions entitled to exercise against the third party the rights acquired on the principal's behalf by the intermediary. Under the PECL (Art. 3:302) he may do so if the intermediary becomes insolvent, or if it commits a fundamental non-performance towards the principal, or if prior to the time for performance it is clear that there will be a fundamental non-performance
. This right has to be exercised by notice (PECL 3:303) : until notice is given, the debtor has to perform to the intermediary. He will be discharged by performing in good faith after such notice, even if turns out that the principal was not entitled to do so. 

- A debtor is also protected in case of payment in good faith to a third party being a creditor of the creditor, following a “delegation” instructed by his creditor (art. 1690, 4 C.C.) (comp. also infra n° 157). 

- Inversely, in case of “delegation of income”, the debtor is discharged by payment to his original creditor (instead of the beneficiary of this delegation) as long as the delegation is not communicated to or recognised by him.

- Subrogation : where the creditor was already paid by a third party, who is subrogated in his rights, but the debtor has no knowledge of this subrogation and did not have to know it.

- In case of accessory creditors’ rights (e.g. of a landlord) : the debtor may pay the old creditor as long as he has no knowledge of the transfer of the principal thing.

- Performance to an apparent heir.

- Where creditors’ rights have been incorporated in negotiable instruments, a publicity is often organised in case of dispossession of the instrument
. 

dd) effect of enrichment

(120) Performance to another person is also valid and discharges the debtor insofar as the creditor has ultimately received (enjoyed, profited from) performance (art. 1239, 2 CC).

i) Form and currency of payment of money

(121) A first rule which has now become evident, but was not yet so in the XIXth Century, is the rule that a creditor is obliged to accept bank notes issued by the official emission bank, and may not require a debtor to pay with coins (a fortiori not with gold old silver coins). These are the rules on legal tender
.

(122) Special rules have been developed for the form of payment of money due, given the number of instruments and mechanisms developed in trade and banking, such as cheques, bills of exchange, money transfer, credit cards etc. Most of these techniques can be based on the institution of delegatio solvendi, discussed infra. They raise several questions. Thus the question arises when and under which conditions the debtor is discharged by paying in such a way; this question will be dealt with infra. But there is also the question whether the creditor is to consent to such a mode of payment or not. Many legal systems have rules providing that such instruments may be used
, and such rules are sometimes even mandatory
 (i.e. one is obliged to accept some of these instruments, be it always on condition that it will be honoured. In specific cases, mandatory rules provide that the creditor can claim payment in money which has legal tender (e.g. employees for wages
).

(123) In international transactions, additional questions arise as to the currency of payment (betaalmunt). Most legal systems give the creditor a choice to claim payment either in the currency of the obligation (rekenmunt) or in the currency of the place of performance
. In those cases, the principle of nominalism (see supra) is not fully applied : if the debtor has not paid at the time when payment is due, the creditor may require payment in the currency of the place where payment is due according to the rate of exchange prevailing there either at the time when payment is due or at the time of actual payment 
.

As to payments in foreign currency, national legal systems have often some restrictive rules in order to protect national currency. They sometimes forbid payments in foreign currency; in those cases, payment will have to be made in national currency, but the currency of the obligation remains relevant as the standard to calculate the amount to be paid in domestic currency (unless such clause is forbidden).

j) Intention to perform ?
(124) As due performance can take many different forms - sometimes a legal act, sometimes a merely factual act, sometimes a mere omission - (cfr. supra), it is not possible to reduce conform performance or payment to a unitary category. The question whether performance has to be intended and/or accepted in order to be valid (in the sense of conforming) depends on the type of obligation. 

k) Capacity of the debtor.

(125) Capacity of the debtor is required insofar as performance consists of a legal act for which such capacity is required. This is esp. the case of performance of an obligation to give.

(126) Capacity must be distinguished from the authority to dispose of the assets to be transferred (again in case of an obligation to give, including payment of money). In the French and Belgian Code, art. 1238 CC seems to require such authority as a requirement of performance itself. However, the authority to dispose is only relevant as to the transfer of property. Under the law of obligations, what matters is the result : whether the creditor has received what he was entitled to or not. Insofar as the creditor has ultimately received performance (e.g. because he is protected as a bona fide acquirer), the authority of the debtor does no longer matter. Evidently, if the creditor who has received performance suffers revindication of the goods by a third party or is obliged to restitution of what he received to a third party (see the chapter on restitution
), the debtor is not discharged.

(127) Capacity must also be distinguished from other invalidities of performance. Such invalidities again only matter where the performance consists of a legal act. The invalidity rarely concerns the performance (mostly, it is an invalidity of the obligation itself); one of the rare cases is the invalidity of a performance due, but made in fraud of other creditors.

5. Burden to cooperate of the creditor.

(128) The creditor has a duty to cooperate by “accepting” performance. In some cases, this is certainly a real obligation, in many other cases, it is rather a “burden” (Obliegenheit)
 and non-performance a form of mora creditoris (see infra).

The law therefore has to provide remedies where the creditor does not cooperate (the case of mora creditoris). The C.C. only mentions a very archaic mode of liberation (consignation after a formal offer to pay served by bailiff), but case law has developed other remedies, too. Most other legal systems have rather flexible rules on discharge of the debtor in case of consignation (depositing the money or goods), and sometimes sale (Selbsthilfeverkauf)
. This question of mora creditoris  and its remedies is also discussed infra.

(129) Apart from “receiving” performance, there may be a number of other correlative obligations of the creditor, such as the obligation to give the debtor a proof of payment (receipt, Quittung, quittance)
 c.q. to render the proof of the performed obligation
.

6. Rules on notices.

(130) One of the more frequent burdens imposed on a creditor or debtor in obligational relationships in general is the burden to give notice. Notice is often a requirement in order to exercise one’s rights or safeguard one’s remedies (see e.g. notice of avoidance, of termination, of defects, etc.)

As a notice is normally (the expression of) a legal act, notices are often studied from that perspective, i.e. it is studied under which conditions a notice is binding upon the sender. But where a notice is also the performance of a duty or burden, there is also the question under which conditions the notice is effective in the sense of performing this burden or duty. From this perspective, most of the rules on performance apply mut.mut. 
Thus, as to its “quality”, “notice may be given by any means, whether in writing or otherwise, appropriate to the circumstances”
. Specific provisions will impose specific requirements in order to make sure that the addressee is fully informed (e.g. notice of assignment).

As to the “place” of notice, it normally has to be delivered to “the addressee or to its place of business or mailing address, or, if it does not have a place of business or mailing address, to its habitual residence”
. Some legal systems have a more specific rule for notices given because of the addressee’s non-performance (or reasonable anticipation of its non-performance), stating that in such cases a notice is effective if properly dispatched or given, a delay or inaccuracy in the transmission of the notice or its failure to arrive not preventing it from having effect. The notice shall have effect from the time at which it would have arrived in normal circumstances (PECL art. 1:301 (4)).

As to the person who must give the notice and the person to whom it has to be addresses, the rules on performance equally apply mut.mut., with some specific rules in case of plurality of debtors or creditors (see infra).

C. MODALITIES OF OBLIGATIONS
(131) The different aspects of the performance to be rendered have been described until now in the hypothesis that the obligation is “pure & simple”, i.e. immediately due, under no condition, with one debtor and one creditor and no alternative object. There are, however, other possibilities, traditionally called “modalities” of the obligation
.

1. Obligations with a term (time)

a) Definition and sources.

(132) A term is a future and certain event. The moment of time can be fixed (a certain date or period of time) or unfixed (e.g. the death of a specific person : this is a certain event, even if it is not yet determined when it will happen)
.

As most modalities, terms can form part of the obligation as (explicitly or impliedly) contracted or imposed, or have been added later on, by the parties (extension of performance granted by the creditor) according to the normal rules (see infra D. 3.), by operation of law (certain moratoria)
, or by the judge on the basis of a legal rule.

b) Suspensive terms
(133) A suspensive term can be a specific moment of time or a period of time for performance. Suspensive terms are found as well in case of single performance, as continous performance, as successive performances (plurality of suspensive terms, e.g. every 1st day of the month). 

NB. In contracts to transfer property, the term can also effect the transfer of property itself. The transfer of property by agreement is presumed to take place under the same term as the obligation itself, but this is not necessarily the case.
1° Effects.

Generally, the term is presumed to be stipulated in favour of the debtor (art. 1187 C.C.). The PECL and esp. CISG are a bit more restricted
. If no “term” is fixed, performance can in principle be rendered and claimed from the beginning (see supra n° 80).

aa) Terms in favour of the debtor.

(134) A suspensive term in favour of the debtor is a term until when performance cannot be claimed. If it is a period of time, the debtor can normally choose at which moment within that period he wants to perform
. As long as performance cannot be claimed, prescription does in principle not start to run
. It does not prevent the obligation to exist, and has even as its consequence that performances rendered before the term are not undue (art. 1186 C.C.). Early performance is normally valid and has to be accepted by the creditor (but early performance does not entitle the debtor to a reduction of performance, e.g. of a duty to pay interest, when there is also an extinctrive period of time in favour of the creditor, as in loans and similar agreements with a minimum duration). The debtor may set off his debt against a counterclaim, as soon as the latter is enforceable, even if his claim is not yet due
. 

The C.C. provides that the debtor loses his right to rely on the term and that performance can be claimed immediately in certain cases, such as bankruptcy or causing the diminution of securities given for the debt (art. 1188 C.C.). The same holds for all cases of liquidation of an estate (E.g. death of the debtor, except in case of acceptance ultra vires by his heirs in those systems where this dispenses from liquidation)

Except for these cases, there is no “non-performance” as long as (suspensive) term has not expired, although a so-called “anticipatory non-performance” could have some effects (see infra non-performance). Thus, the debtor may not render performance definitively impossible. Also, a suspensive term does not prevent the creditor from taking some purely “conservatory” measures
. In other words, obligations under a suspensive term imply some lesser obligations and rights not subject to the term (but immediately due c.q. enforceable). 

Some terms are not really suspending the obligation, but only preventing certain remedies against te debtor, leaving the creditor, however, the right to damages (include. interest) for delay in performance. This is the case of terms of respite granted by the creditor (additional period granted for performance, Nachfrist,
), by operation of law (certain moratoria), or by the judge (in Belgium e.g. extension of payment on the basis of art. 1244, 2 or 1184, 3 C.C., further certain collective measures in order to avoid bankruptcy, etc.
).

bb) Terms in favour of the creditor. 

(135) A suspensive term in favour of the creditor is a term until when performance cannot be rendered. More common are extinctive terms in favour of the creditor (see below). As long as the debtor is not entitled to effect performance, he cannot set off his debt against a counterclaim, even if the latter is enforceable
.

2° Invalid terms.

(136) Specific provisions may declare suspensive terms invalid in some types of obligations. Thus it follows from Art. 938 (French and Belgian) CC that an obligation to give gratuitously (donation) cannot be contracted under a suspensive term (“immediate” character of donations). However, this provision rather contains a rule of property law, implying that performance of a donation, i.e. the transfer of property, can not be postponed
.

c) Extinctive terms

(137) An extinctive term is a term until which performance has to be rendered. This applies e.g. to continuous performances (it can also apply to successive performances, but there the term is usually rather a suspensive term for the last part of the performance). In this case, the fact that the debtor does no longer perform after that term is not a failure to perform : the obligation is then already fully performed. The case differs from so-called “terms” which constitute rather a resolutory condition, such as “the obligation lapses if performance is not claimed before ...” or “if the creditor dies before ...”. The distinction can be important for the counter-obligation (e.g. an option to be exercised within a certain period; the option has to be paid, even if it is not exercised; the obligation of the debtor can be qualified as a type of continuous performance).

An extinctive term thus rather concerns the object of the obligation than its enforceability or being due (terms extinguishing the debt or its enforceability are prescription periods or similar periods, see infra).

As suspensive terms, extinctive terms can be in favour of the debtor or in favour of the creditor. 

(138) It is also a common rule that debtors cannot be bound to perform eternally. An obligation which is not limited to a certain performance (certain work) or a certain period - and thus an obligation for an indefinite period (continuous or successive performances) - can therefore always be terminated by the parties. The principle itself is mandatory in Belgian law. Such termination must be done according to good faith, which normally implies giving notice of reasonable length
. Such termination only operates for the future. It does neither affect the obligations for the preceding period nor other legal effects created on the basis of such obligations.

E.g. A suretyship for an indefinite period and no limited to a specific debt, can be terminated at any moment by notice. The surety remains liable for the debts already incurred by the main debtor before the termination
.

E.g. a binding option without a term for exercising it, can be terminated by the promisor at any moment, but only after having fixed an additional period for exercising it.

Specific statutes or provisions often determine the minimum length of such period of notice. E.g. all EC-countries have legislation (implementing an EC-Directive) imposing minimum periods for termination of commercial agency contracts for an indefinite period (one month for each year the contract is running, with a maximum of 6 months imposed). Other periods will be found in legislation on labour contracts, sole distributorship contracts, etc. 

As a result of mandatory periods of notice, the qualification of a contract as one for an indeterminate period is seen as better for the weaker party; therefore, a succession of contracts for a determined period may be converted by law into a contract for an indeterminate period (such rules can e.g. be found in Belgium for labour contracts, houserenting, sole distributorship).

In other cases, the legislator has intervened to impose a maximum duration of notice to protect debtors against burdensome obligations (e.g. right of a tenant to terminate a houserenting contract with a notice of 3 months, subject to compensation if termination takes place within the first 3 years of the lease only).

In other cases, the contract may be terminated only at certain specific moments of time. A similar result is reached with a contract for a determined period, which is automatically renewed for another period if not terminated with due notice. Here again, statutory provisions may impose the possibility to terminate the contract after a certain period, e.g. annually (e.g. in Belgium, most insu​ran​ce contracts can be terminated every year; tenants have, under certain conditions, a right to terminate houseren​ting contracts concluded for a definite period; the same right is given to the landlord but under more restrictive conditions; similar rules can be found for agricultural and commercial leases).

Finally, the law may grant the judge the power to lengthen contracts for which notice of termination has been given or who will terminate automatically (e.g. houserenting).

(139) Although “lifetime” is clearly a period of time, some obligations cannot be concluded for lifetime of the debtor (e.g. labour contracts, art. 7, 2 (Belgian) Labour Contract Act 1978) or not even until the age of retirement (the employer can engage himself to keep the employee until he retires, but the employee cannot engage himself to stay). An obligation for the lifetime of the creditor is less problematic (e.g. houserenting for lifetime; or agricultural lease until the age of retirement; life annuity; etc.).

(140) The death of the debtor is, on the other hand, a licit and frequent extinctive term in all kinds of obligations, provided it does not impose on the debtor a continuous obligation to his death without a possibility of bringing it to an end. It is often, but not always, found in case of “personal” performances (see supra).

Death of the creditor (and sometimes other events affecting the capacity of the creditor) is also a frequent case of an extinctive term. Such a term is implicit in all cases where the creditors’ right cannot be transmitted at all (neither by transfer, nor by succession or any other mode of transmission) (e.g. rights to maintenance or support by family members) (e.g. rights of partners in a partnership, unless continuation of the partnership is provided by specific clauses, art. 1868 C.C.)

2. Conditional obligations and variable obligations.

a) Definition  of condition.
(141) A condition is a future and uncertain event (art. 1168 CC). The C.C. also admits events already happened, if they are unknown to the parties (art. 1181, 1 CC).

As most modalities, conditions can form part of an obligation on the basis of an agreement of the parties (or a unilateral act) (see infra)
, by operation of law or by decision of a judge. Insofar as they follow from more or less general rules of law, their existence will be mentioned in the relevant chapter.

In the CC, conditions are correctly seen as modalities of an obligation (or right), not of a contract or legal act. It is true that some rules only apply to conventional conditions; thus, the question of the (in)validity of a condition - see infra f) - only arises of the condition arises out of a stipulation in a contract or promise. Further, it may also be true that the legal act by which an obligation is created, is only effective after the fulfilment of some (suspensive) condition. Thus, in some legal systems, an offer or promise is only binding from the moment it is accepted. In Belgian law, an offer is in principle binding during a reasonable period (the offeror can, however, make acceptance a condition for the irrevocability of the offer).

As terms, conditions can be inserted for the benefit of one of the parties only; in such case, that party may waive the condition
.

NB. A suspensive condition can also affect a transfer of property. Thus, the clause of reservation of title is a condition suspending transfer of property
.
(142) Where the condition is the performance of a related obligation, we speak about synallagmatic obligations (see 3.).

b) Suspensive conditions or conditions precedent.
1° Effects.

(143) Such conditional obligations are not enforceable before fulfilment of the condition (art. 1181 CC) and performance is even “undue” (thus restitution can be claimed
)
. 

Still, the conditional obligation does exist and is not merely a “future” or “possible” obligation. It does imply some lesser (unconditional) obligations of the debtor and rights of the creditor. Pendente conditione, the creditor can take some purely “conservatory” measures (art. 1180 C.C.). The debtor may not render performance definitively impossible
. The debtor is further bound to co-operate for the fulfilment of the condition, unless the ratio of the condition is precisely the opposite. Where the debtor has prevented fulfilment of the condition, he will therefore nevertheless be bound - unconditionally - (see art. 1178 C.C.), unless the purpose of the obligation was precisely the non-fulfilment of the condition (e.g. cases where a “penalty” is imposed if the promisor behaves in a certain way)
. It is also possible that the creditor has a duty not to cause himself the fulfilment of the condition; the same rule applies mut. mut.

(144) Where the condition is fulfilled or deemed to be fulfilled (in the case of art. 1178 C.C), this has a retroactive effect under Belgian law. The doctrine is esp. important for terminating conditions (see c)); for suspensive conditions, it implies e.g. that performance rendered before the fulfilment is no longer undue; other aspects are discussed in property law. The risk (periculum), however, only passes at the time of fulfilment of the condi​tion.

(145) A different type of suspensive conditions can be found in obligations for successive performances or continuous performance, namely when no performance is due for the period during which the obligation is suspended. It can be a suspension from the conclusion of the contract until fulfilment of the condition, or suspension of obligations later on, followed by a resumption of the (contractual) obligations when the cause of suspension is lifted. Examples can be found i.a. in labour contracts
 or insurance contracts. As other conditions, such forms of suspension can be implied by operation of law (sometimes mandatory) or conventional.

2° Sources; implied conditions.

(146) Suspensive conditions may be express or implied by law. There are a lot of statutory provisions implying some suspensive condition in specific types of contracts. Case law also accepts conditions based on the intention of the parties, even if they are not express. Typical suspensive conditions are the condition that financing (credit) can be obtained, the condition in a sale of land that a building permit will be obtained
, the condition in a sale that a third party enjoying a right of preference will not exercise his right, the condition of prior death in a contract of joint acquisition (tontine)
, etc.

The right of a consumer to revoke the contract without damages (except restitutions), found in some mandatory provisions on consumer contracts
, is sometimes seen as the effect of a suspensive condition (for the irrevocability of the contract)
, ), sometimes rather as a kind of termination
.
c) Resolutory (terminating) conditions or conditions subsequent
1° Types and effects.

(147) A terminating (“resolutory”) condition or condition subsequent is a condition the fulfilment whereof affects an existing (and in most cases also due) obligation by bringing it to an end (art. 1183 CC). Obligations under such a condition are in principle due and enforceable as long as the condition is not fulfilled. 

The resolutory condition can equally imply, depending on its ratio, similar duties of the parties to co-​operate for the fulfilment or non-fulfilment of the condition (comp. suspensive conditions)
.

Partly the same effects are created by rights of termination, which will be studied further (nos. ). 

(148) The condition can be “resolutory” in a strict or retroactive sense, or merely “extinctive”. 

Fulfilment of the condition is presumed, under French & Belgian law, to have a so-called retroactive effect (art. 1179 CC). In some other legal systems, the opposite presumption prevails: conditions are presumed to be “extinctive” only, unless retro-activity is stipulated expressly
. 

(149) Retro-activity implies the following:

a) Performances already rendered have to be restituted as “undue”, in kind if possible, otherwise by compensation of damages; but no additional compensation is due for the use or the fruits of the performance (unlike in case of termination for non-performance);

b) An already committed non-performance of the conditional obligation becomes justified a posteriori;

c) Acts based on this obligation are invalid (such as, in “causal” systems of transfer, transfer of property - this aspect is to be discussed in property law
).

These effects will be studied more extensively in the comparable case of a termination of a contract.

(150) Where the condition is merely “extinctive”, its fulfilment has no retroactive effect and does not invalidate obligations for the period until the fulfilment of the condition. Fulfilment only terminates obligations for successive or continuous performances from that day on. 

2° Sources; implied conditions. 

(151) Resolutory conditions may be express or implied by law. There are a lot of statutory provisions implying some resolutory condition in specific types of contracts. Contrary to the case of suspensive conditions, implied resolutory conditions based on the intention of the parties are rarely accepted. Thus “rebus sic stantibus” is NOT an implied condition (but there may be a right to terminate the contract under strict requirements, see infra ...). In some legal systems, however, the doctrine of presupposition (Voraussetzung) has kept some influence and results in the acceptance of implied resolutory conditions.

d) Modifying conditions or variation mechanisms

1° Mechanisms and their possibility.

(152) A specific type of condition can be seen in various mechanisms of variation of obligations. These mechanisms can provide for an automatic adaptation of the obligation under certain conditions or give a party the right to put into operation an adaptation mechanism, which can be objective or subjective (third party decisions), or even the right to adapt the obligation itself (unilateral party decisions). Under Belgian law, an adaptation to the cost of living is implied - by operation of law  - in obligations to pay wages (labour contracts) and in obligations to pay rent under the Houserenting Act
. The mechanism of judicial adaptation is implied - by operation of law  - in certain obligations, such as statutory maintenance obligations of (ex-) family members. The clausula rebus sic stantibus is implied in favour of public authorities in some categories of contracts concluded with them
. Outside these cases, it is not implied - see, however, the doctrine of changed circumstances infra ...

2° Restrictions to such mechanisms.

(153) The specific rules on the subjective mechanisms (third party decisions and unilateral party decisions) have been discussed supra. Clauses allowing a professional creditor to modify purely unilaterally (i.e. without objective criteria) the price to be paid by a consumer are invalid under Belgian consumer law (art. 32, 2° Trade Practices and Consumer Protection Act 14-7-1991).

Next to these rules, legal systems often provide for limitations to the possibility of variation of obligations. Most of these limitations concern variation of monetary obligations (including prices, rents of houses and other immovables, interest for credit, etc.) : variation is often limited to an index of prices established by the government (e.g. rent variation control
, interest for certain credits
) or even only a certain portion thereof (prices of products and services
), or purely forbidden (installments sales to consumers and consumer leasing
). Further, a clause giving the employer the right to vary unilaterally his obligations or those of the employer under a labour contract, is invalid under Belgian law
.
e)  Invalidity of certain conditions and its effects.
(154) All legal systems declare certain conditions (sometimes in certain types of contracts) illicit or invalid. Practically speaking, the question only arises in case of expressly stipulated conditions.

Obligations cannot be contracted under a purely “potestative” (suspensive) condition (art. 1174 CC), i.e. depending on the mere will of the promisor (art. 1171 C.C.); such an obligation is just not yet an obliga​tion at all
. It becomes binding only when the condition is fulfilled. This does, however, not exclude obligations whose contents have to be determined unilaterally by the promisor within the limits of equity (cfr. supra  n° 29 and infra). Further, the fact that one party is not bound does not exclude that the other is bound, as e.g. in promises to contract.

Insofar as the right to revoke implied in some consumer contracts is qualified as a suspensive condition, it is a case where a purely potestative condition is valid on the basis of statutory provisions.

A purely potestative resolutory condition is equally invalid, unless the condition is rather “extinctive” than “resolutory”. Thus, a contract of sale can include a right of the seller to buy the goods back
.
(155) Some other conditions are expressly declared illicit. 

A condition is also illicit or invalid if the event is a performance which is in itself forbidden and would thus be rewarded.

Less clear is the situation of conditions implying (as event) a performance by the promisee, which is not forbidden in itself, but to which he cannot validly engage himself (e.g. to marry). Granting him a benefit under the condition that he renders this performance (performance in conditione, not in obligatione) could constitute an illicit pressure. Similarly, promising a benefit under the condition that the promisee does not do certain things which cannot be forbidden (e.g. condition not to marry), could equally constitute an illicit pressure. Whether such a condition is valid, depends thus on the ratio legis of the rules preventing him to engage himself validly to such a performance. E.g. a donation under the condition that two persons marry (although a promise to marry is not binding, such a condition will usually be considered valid and not an illicit pressure to marry). E.g. in a labour contract, a terminating condition of marriage, pregnancy or motherhood is illicit
.

(156) Invalid conditions normally imply the invalidity of the obligation contracted under this condition (art. 1172 C.C.). The C.C. law makes an exception for gratuitous promises; the stipulation of illicit conditions is there sanctioned by the invalidity of the condition leaving the promise itself intact as an unconditional promise (art. 900 C.C.). Case law, however, makes an exception for conditions constituting the “determining motive” for the promise. On the other hand, the invalidity of conditions which do not constitute a determining motive in non-gratuitous contracts neither invalidates the obligation
. 

Thus, it is rather the “determining” character of the condition which decided upon the fate of the contract as a whole, unless a mandatory provision excludes the nullity of the contract as a whole and maintains the obligation as an unconditional one
. In certain types of obligations, the stipulation of an illicit condition is indeed specifically  sanctioned with the invalidity of the condition alone
.

3. Interdependent obligations

a) Synallagmatic obligations

1° Definitions.
(157) The obligations  of one party are in many cases related to other obligations, to be performed by the creditor of the first party, or by a third party. These obligations are traditionally called “synallagmatic” obligations, and their fate is in some way linked to the fate of the interrelated obligations, more or less similar to conditional obligations.

a) Perfect synallagma.

(158) Obligations are synallagmatic in a strict sense (“perfect synallagma”) if they were contracted or imposed as each other’s price or counter-performance. In case of contractual obligations, the one is the consideration for contracting or obtaining the other (and making it enforceable).

Contrary to a traditional opinion in Belgian law, the fact that the obligations of one of the parties are performed at the very moment of the conclusion of the contract does not prevent the obligations of the parties to be synallagmatic. E.g. obligations arising out of a contract of loan are synallagmatic
.

b) Imperfect synallagma.

(159) Outside these cases, obligations can be synallagmatic in a larger sense (“imperfect synallagma”) : although the one obligation came into existence for a different reason, it was linked by contract or by an objective relationship (“debitum cum re junctum”) to another performance. Whether the “fortuitous” obligation which  later arose is seen as contractual (as in some systems) or rather as of a restitutionary nature (enrichment law), is not relevant in this respect.

E.g. the obligation to restitute property given in custody or loan, to be transported or repaired, etc., has not been contracted in view of a certain price - it follows from the mere fact that the goods were merely entrusted to the debtor (without any transfer of property), but this does not prevent such an obligation to be linked to obligations of its creditor, such as the obligation to pay the price for transport or repair, the costs engaged in for the conservation of the thing, etc. Further, such synallagmatic obligations in a larger sense are also found in case of mutual obligations of restitution (e.g. arising out of the termination of a contract)
. 

2° Effects

(158) In case of synallagmatic obligations, each party can withhold performance, until the other party offers to perform, unless the first party has a duty to perform first (for the order of performance, see supra n°). For exceptions to this last condition in case of anticipatory non-performance, see infra n° .

The debtor can, however, discharge himself from his obligation by terminating the contract (mainly for fundamental non-performance) only in case of synallagmatic obligations in the strict sense (see for more details infra  on termination). Also, set-off of debts after seizure and similar situations, can only take place for such obligations (see infra set-off).

In case of imperfect synallagma, the debtor may merely suspend his obligations, but not terminate the contract, unless he disposes of a more specific remedy, such as selling off the goods and setting-off the product with his claims, in the cases organized or allowed by statute or by the judge (see infra). As suspension is only permitted as an anticipation of performance, the debtor can no longer withhold performance when the debtor of the other obligation is discharged without liability.

b) Interdependency and abstraction in multiparty relationships.
(159) When the obligation forms part of a relationship which is linked to another relationship of one of the parties (often forming a triangular set of relations), arises the question of interdependency between the different relationships.

The situation where the creditor changes following assignment of the claim or another form of transmission, is dealt with in another chapter. The basic principle in those cases is that the debtor can invoke against the new creditor all defences out of his relationship with the old creditor (also called the “cover” relationship) but not those out of the relationship between  the old and the new creditor (the “valuta” relationship). The same basic principles apply when the creditor is not an assignee or acquirer of the claim, but a third party in whose favour a promise was stipulated (the promisor can invoke defences out of his relationship with the stipulator, but normally not those out of the relationship between stipulator and beneficiary).

There are also a number of situations where there is a new or additional debtor. The effects of a plurality of debtors are dealt with infra no. . There we’ll also deal with the question whether the additional debtor can invoke the defences out of the relationship between the creditor and the original debtor (also called the “valuta” relationship). Apart from this, there is also the question whether the additional debtor can invoke the defences out of his relationship with the original debtor (called the “cover relationship”) - e.g. a surety out of his relationship with the main debtor; the liability insurer - against the victim - out of the insurance contract with the tortfeasor, etc. Here, the basic principle is the opposite: the debtor cannot invoke defences out of the cover relationship except insofar as he has made his obligation dependent on it. Unless the law determines otherwise, it is thus a question of interpretation of the promise of the debtor. The law will typically make this rule mandatory (and thus exclude these defences) in case the additional debtor is involved as the result of a statutory obligation. A typical case is the obligatory liability insurance (e.g. motor car insurance) - in this case, the liability insurer is a kind of “statutory surety” and can normally not invoke defences out of the insurance contract with the tortfeasor.

4. Plurality of debtors with linked debts.

(160) There are many situations where different persons are bound for the same debt or a debt with the same object or their debt is dependent on that of another person. Common to these situations is that the creditor has a right to obtain performance only once.

These situations can be classified in different categories of plurality of debtors. We enumerate these categories and their main sources and effects. There are 4 basic categories : divisible obligations with several debtors, joint obligations, solidary debtors and merely accessory debtors. A fifth type of plurality of debtors results from a “perfect” (i.e. abstract) delegation of debt.

The main questions in this respect are a) whether the creditor has a choice in claiming performance from one of them or not and b) whether the debtor who has paid, can consequently claim payment from another debtor and on which grounds.

The law thus distinguishes the question of liability (relation of the debtors towards the creditor) from the question of contribution (internal relation between the debtors).

(....)

5. Plurality of creditors

(128) Some of the notions we met in case of plurality of debtors, are also used in case of plurality of creditors. They concern cases where there are several creditors, although the debtor only has to perform once.

Situations of plurality of creditors can also be classified in different categories. Similar questions arise, namely a) whether every creditor can claim performance of the whole debt and b) whether the creditor who has received performance must pay (part of it) to the other ones. The question to whom the debtor can pay, has already been dealt with supra.

(...)

6. Alternative or facultative obligations.

a) Cumulative obligations.

(133) Where an obligation concerns different performances, the debtor is normally obliged to render all of them. Such debts are also called “cumulative”, to distinguish them from the exceptional cases of “alternative” and “facultative” obligations, which form the object of the modality to be discussed here.

b) Alternative obligations
(134) Alternative obligations are obligations which can be discharged by one of alternative performances. This requires that both performances can be the object of an obligation (comp. art. 1192 C.C.).

The choice normally belongs to the debtor
, but he loses the right to choose according to the general rules on non-performance (namely on termination, applied mutatis mutandis)
. The same is true in case the precise performance has to be specified by the creditor (cfr. supra  n° open terms - unilateral determination).

The C.C. contains a number of rules determining what happens whe one or more of the alternatives become impossible (rules on the passing of risk, see art. 1193-1996).

c) Facultative obligations
(135) In case of a facultative obligation in favour of the debtor, the debtor can discharge his obligation by offering the main or the facultative performance; the creditor, however, can only claim performance (or remedies for non-performance) of the main debt.
D. PERFORMANCE & DISCHARGE BY PERFORMANCE, COMPENSATION, CONSENT OF THE CREDITOR AND ESTOPPEL.
1. Performance (nakoming, exécution, Erfüllung)
a) General.

(136) Performance discharges the debtor in relation to the creditor where it is in all respects in conformity with the obligation (comp. art. 1243 CC). Determining is thus whether the factual performance conforms to the obligation. The intention of the party who performs (“solvens”) is only relevant for his discharge insofar as the obligation requires such intention. The same can be said about acceptance of performance by the creditor.

Apart from this question, a question of “validity” of performance - as distinguished from its “conformity” can arise. This is mainly the case for performances consisting of a legal act (such as performances consisting in a “giving” in the strict sense); as legal acts, they are in principle governed by the general rules on legal acts, discussed infra, such as e.g. capacity of the performing party (solvens). However, avoidance of performance because of a defect of consent is governed partly by different rules, dealt with in the chapter on restitution (esp. undue payment).

As the questions of conformity with the obligation have been dealt with at length supra, we only have to discuss some rules concerning the qualification of factual performances, qualification necessary to see whether performance indeed conforms to the (time, place, etc. inherent in the) obligation. 

b) Determination of the actual time of performance.
(137) For certain forms of payment, it must be clarified at which moment of time such payment is considered to have been made to the creditor. 

This is esp. the case with payments by a transfer of money or a cheque. According to Belgian case law, the payment is made when the account of the creditor is credited. Whereas the solution is not really disputed for transfer of money
, it is often criticized as to cheques
.

For wages paid by cheque, art. 1 of the Royal Decree of 5-3-1986 provides a more equitable rule : payment is considered to be made on the first working day following the day the cheque was handed over; the third working day if the cheque was sent by mail.

c) Appropriation of performance (toerekening)
(138) Further, where a party has to perform several obligations of the same nature and the performance tendered does not suffice to discharge all of the obligations, then it must be clarified to which obligation the performance is to be appropriated. Rules for appropriation of performance are found in art. 1253-1256 C.C. and art. 7:109 PECL. 

According to the PECL, the performing party has the choice for non-monetary obligations
, the creditor for monetary obligations and - within certain limits - also for non-monetary obligations if the performing party does not make a choice
. A certain order is determined in case such choices are not made
.

According to the CC, the performing party has the choice, with some exceptions. A certain order is again determined in case such choices are not made
d) Effects of performance by a third party.

(139) Finally, if performance is rendered by a third party, the debtor is not discharged from his debt towards this third party if that party is subrogated in the rights of the creditor (see supra ...). In a number of other cases, the debtor is discharged of the original debt, but payment by a third party gives rise to a claim based on unjust enrichment (including rights of “recourse”). Subrogation and unjust enrichment will be discussed more generally infra. Some important cases have already been discussed supra (plurality of debtors, n° ...).

2. Set-off or compensation (schuldvergelijking or verrekening, compensation, Aufrechnung)
(140) A debtor is also discharged from his obligation where he can set-off his debt with a debt owed towards himself of the same nature. Both debts are then “paid” to the extent of the smallest of them (where there are several obligations of the same nature, the abovementioned rules on appropriation of performance apply - art. 1297 C.C.). 

Set-off can take place in different ways (“legal, judiciary, conventional and administrative set-off”). However, a number of requirements are common to all these modes of set-off. They are not applicable to “conventionalset-foof” in that sense that parties can deviate from all requirements and agree to compensate, with the exception that a party cannot free itself by compensation when it has has no authority to dispose of his claim (see n° 143).

a) General requirements for all modes of set-off
(141) Set-off requires two debts of the same nature (i.e. concerning performances of the same nature, thus in practice only fungible things) which are both due (art. 1291 C.C.). An additional term granted to the debtor does not prevent the creditor to set-off his debts against that debtor (art. 1292 C.C.). Further, a different place for performance does not prevent set-off either, provided that the debtor who invokes the set-off compensates the other party for the cost of transfer of performance to the place where the debtor’s debt had to be paid (art. 1296 C.C.) (at least if that place was determined in favour of that other party). A different currency doesn’t prevent set-off either (Appeal Brussels 22-4-1970, Pas., II, 180 - based on art. 1291, 2 CC).

(142) Set-off requires debts between two parties who are each other’s debtor and creditor. 

No set-off takes place when a party is debtor in one quality and creditor in another one (i.e. acting for the account of different estates). Exceptionally, a debtor can discharge himself from a debt by set-off although his creditor owes the other debt towards a third person, namely in case the debtor is an accessory debtor such as a surety and the creditor has a debt towards the main debtor (art. 1294 C.C.). Certainly, parties can agree on compensation in 3-party relationships.

No set-off is accepted when the other party is the Federal State or Regional State and the debt and credit belong to different “Departments” or “Ministeries”. This is based on the Governments Accounts Legislation, as codified by Royal Decree of 17 July 1991.

(143) A debtor cannot discharge himself by set-off when the right of that other party cannot be seized (attached) (art. 1293, 3 C.C.) - except with the actual consent of the protected party - or is already seized (in the large sense of concursus of creditors, including bankruptcy, liquidation of an estate, etc.) (art. 1298 C.C.) (there is an exception in case of synallagmatic debts (debts ex eadem causa), see infra - but that is rather a form of termination or suspension). Set-off does namely imply a kind of formless seizure of he right of the other party, and must thus meet the substantive (not procedural) requirements for such a seizure; this implies that the creditor of that right must have the authority to dispose of the goods, or at least that older rights of third parties cannot be opposed to he debtor of that right (art. 1298 C.C.) (e.g. assignment not known to the debtor, see art. 1295 C.C.); these questions are dealt with more in detail in property law (chapter on enforcement). Creditors’ rights which cannot be seized are mainly rights to income (wages, social security benefits, ect.), at least up to a certain amount; set-off by the debtor of such rights is therefore only allowed above these amounts
. 

Inversely, the creditor of a right that cannot be seized, can discharge himself of an obligation by set-off, i.e. by giving up his right (e.g. Seizures Huy 22-10-1984, JT 1985, 153).

(144) Discharge by set-off cannot be relied upon by the debtor of certain debts - namely obligations to restitute illegally taken goods (1293, 1 C.C.) or goods borrowed or in custody or  (art. 1293, 2 and 1885 C.C.) or to compensate intentionally caused damages. In other countries, a similar exception can be found as to the obligation to discharge the (unpaid part of the) capital of a company, e.g. § 19 GmbHG in Germany - see on this question in Belgium DIRIX in RW 1994-95, 11971198).

(145) It is unclear whether a debtor can discharge himself by set-off when he has no enforceable right on the other party, i.e. when the debt of the other party is a merely natural obligation, a prescribed debt, etc. As prescribed rights can always be invoked by way of exception (defence) (quae temporalia sunt ad agendum, perpetua ad excipiendum), set-off seems possible when the conditions for compensation ipso iure are fulfilled. For natural obligations, this is more doubtful.

b) The different modes of set-off and their specific requirements.

1° Compensation by operation of law.
(146) When debts are already “liquidated”, set-off takes place automatically - i.e. by operation of law - as soon as all requirements (including liquidity) are fulfilled (art. 1290 C.C.) : ipso jure compensatur. Belgian law differs in this respect from legal systems requiring a unilateral declaration of one of the parties as BGB § 388 and NBW 6:127, 1, or even an action in court). Debts are generally thought to be liquidated if they’re easily determinable and not seriously contested (see further Cass. 11-4-1986, RW 1987-88, 1424 N. DIRIX). In other cases, compensation does not take place automatically (see further infra).

Where set-off takes place automatically, a later performance (notwithstanding set-off) is no longer the performance of the original debt, but undue (insofar as set-off has taken place), unless a later payment is seen as a waiver of compensation (see e.g. Appeal Gent 18-5-1994, RW 1994-95, 1197 n. DIRIX). 

If it is no waiver, but undue payment, the performing party can no longer claim performance of the original debt of the other party, but only restitution for undue payment (unless the other party validly agrees that no set-off has taken place).  The security rights connected with the original claim are not attached to the claim for restitution. It could be argued that the other party acts contrary to good faith by accepting the previous payment knowing that compensation has taken place. The civil code solves this somewhat differently : compensation cannot be invoked against the performing party if that party did not know and should not have known of the existence of his counterclaim against his debtor (art. 1299 C.C.). The question remains whether, even in the last case, the original claim (which is often better “secured”) and the securities attached to it, can still be invoked against third parties having acquired in between. A party can indeed not waiver compensation (and thus continue to exercise the original claim again instead of the claim for undue payment) if this is contrary to rights which third parties have meanwhile acquired.

On the other hand, the claim for undue payment is in some circumstances better secured than the original claim (see e.g. Appeal Gent 18-5-1994, RW 1994-95, 1197 n. DIRIX).

2° Judiciary compensation.

(147) Where the debts are not both liquidated in themselves, liquidation - involving compensation - can take place by decision of the judge (without retroactive effect). Such a compensation requires that the claim of the party invoking compensation is (still) enforceable (e.g. not yet prescribed)
. Whether a judge is to deal with both claims at the same time or may split up the case and deal with the claim and the counterclaim separately, is a matter of procedural law (art. 810 Jud. C. provides that the judge will deal with both claims if the counterclaim does not unreasaonably delay the decision on the original claim).

There is no doubt it can also take place by unilateral declaration of the party who contests his own debt (the case where he invokes compensation in subsidiary order, “Eventualaufrechnung”). The question arises whether liquidation cannot also take place by unilateral declaration of the party whose creditors’ right is contested, subject to judicial control a posteriori (such as e.g. in German law, BGB § 387, and Dutch law, NBW 6:127, 1) in the same way as a creditor can terminate a contract for fundamental breach of contract, even if the fundamental breach is contested by the other party, subject to judicial control a posteriori (see infra). Such a liquidation without judicial intervention is provided by statute only in case the non-liquidated debt is a debt to give goods which have an officially published market price (e.g. grains) and is as such (apart from the price) not contested (see art. 1291, 2 C.C.). But there is no reason to refuse to apply mutatis mutandis the case law on termination of contracts, which is equally contra legem except in very specific cases.

In anticipation of compensation, a debtor whose counterclaim is not yet liquidated, can follow the procedure for attachment of his creditors’ claim in his own hands (derdenbeslag, saisie-arrêt), where the conditions are somewhat different (see art. 1413 and 1414 Jud.C.) - this procedure is useful when there is “periculum in mora”, a risk that the creditor will be insolvent
.

3° Conventional compensation.

(148) Parties can further agree that set-off will take place under the conditions determined by their agreement, even if not all requirements for automatic compensation are met (e.g. debts not yet liquidated, or even not yet due). Between business partners, such conventional set-off in the form of a “current account” is very current. Specific forms of conventional set-off can be found in financial law (clearings, etc.).

4° Administrative compensation.
(149) Whereas, as a matter of principle, debts owed to and by different departments of the same public authority (such as different Departments of the federal state or of the regional states) cannot be set-off against each other by the other party, an Act of August, 1, 1985 has provided a possibility of administrative set-off first suspeding and finally discharging debtors of tax or social security debts who are at te same time creditors of the public authority.

3. Consent of the creditor and estoppel.

a) Consent of the creditor in general.
(150) Just like obligations can be contracted by consent of the debtor (promisor), as well as purely contractual obligations, or as a conventional modification of a relationship which would also without such consent give rise to obligations, existing obligations can be modified with the consent of the party who is burdened by this modification (including a party whose rights are diminished). This follows from the scope of contractual freedom, or if you want, the definition of contract : within the limits of party autonomy, the parties can as well create obligations as bring them to an end or modify them (see art. 1101 and 1134, 2 C.C.).

The conditions for the formation and validity of such a consent are principally the same as for the formation and validity of a contract or promise creating obligations (condition discussed infra, Part II)
. But, just like there may bemore specific rules for the formation of contracts in a certain context, there are some more specific rules for the modification or termination of obligations in certain types of situations. Certain types of situations also normally imply such a consent according to some of these more specific rules.

1° Waiver
(151) First of all, the creditor can waiver his right and thus discharge the debtor from his obligation. 

Although waiver is usually seen as a contract, acceptance by the debtor is as superfluous as acceptance of a unilateral promise (cfr. infra). A waiver of rights does not imply a transfer of things to the debtor and has thus not be accepted
 (where the waiver concerns an obligation to deliver goods, this implies that these goods are become res derelictae, unless the debtor appropriates them). Evidently, a waiver of rights as such does not discharge the waivering party from his own obligations towards the other party. Unless the waivering party has the right to terminate the contract (or other relationship), or is discharged on another ground, the other party may then resort to one of the remedies for non-performance according to the relevant rules on non-performance; he may have a duty to reduce or mitigate the loss (e.g. by selling off the derelicted goods - see infra).

Just like any promise, a waiver also requires that the relationship (with the debtor) is at the free disposal of the waivering party (within the field of party autonomy). This more general question is also discussed infra (part II).

Most legal systems tend to be more restrictive in accepting a waiver (without consideration or a similar performance or promise by the debtor) than a unilateral promise (without such conside​ra​tion of the promisee), although the one is not more burdensome than the other (as to the binding character of gratuitous acts in general, see the discussion in Part II). This has given rise to a restrictive interpretation of waivers and conduct implying waiver (e.g. art. 1286 C.C. : restitution of pledged goods implies probably renunciation of the right of pledge, but not remission of the debt itself; many more restrictive interpretations in case law). This tendency is certainly questionable.

Another tendency consists of requiring a modification by agreement being at least in the same form as the modified contract. Art. 1341 C.C. thus requires in principle evidence in writing for any modification of a contract in writing, even where evidence in writing was as such not required for the original contract (second rule implied in art. 1341). Still, the conduct of the parties, , esp. performance of the modifications, can be qualified as an "admission", thus setto,g zaside the rule of art. 1341
.

(151bis) Whereas rules which are stricter in accepting waiver compared to gratuitous pro​mises are questionable, this does not prevent the parties to provide in their contract stricter rules for the modi​fica​tion or termination of the contract by agreement. The most typical clause is a "no oral modification" clause. Under the C.C., such a clause is implied in case of building contracts for a fixed price (forfait absolu) (art. 1793 C.C.). 

Still, such clauses can be questionable, too, where they deny any effect to a real agreement not concluded in the prescribed form. Legal systems having a rule on this question, will therefore generally provide at least a possibility of estoppel by conduct in case of a later agreement not concluded in the prescribed form 
, and sometimes even reduce that such clauses only establish a presumption
.

In those cases where the "no oral modification" rule is provided by the law itself, as e.g. in art. 1793 C.C. (fixed price in building contracts), case law accepts the possibility of proving the agreement of the other party by any means once the first party has performed his obligation (or the disputed part of it)
, i.e. once the reason for the protection by this rule has fallen, but does not seem to accept other than written agreements before that moment. 

A comparable problem, namely the problem of merger clauses or entire agreemnten clauses, is dealt with in Part II.

(152) On the other hand, certain forms of conduct imply, on the basis of statutory or traditional rules, a waiver of rights. Restitution of the original “title” (instrument), such as a promise to pay, implies waiver (art. 1282 C.C.). Where the promise was made before a notary, restitution of the “grosse” (the enforceable instrument) constitutes a presumption of waiver (as other copies of the original can still be obtained from the notary) (art. 1283 C.C.)

(153) Waiver can also be partial : the creditor can waiver merely specific remedies or modalities of his right. An extension of payment or respite granted to the debtor could thus be seen as a partial waiver. 

Waiver can also from part of a contract whereby both parties engage themselves in a modification of an already existing (contractual or other) relationship. Such agreements follow under 2°.
2° Variation or novation of the obligation.

(154) Apart from a mere waiver of rights, parties can also agree to modify an existing relationship, again within the limits of party autonomy, and in principle under the same conditions under which contracts creating obligations can validly be concluded. 

Some typical forms of such agreements concern (a) modification of the person of the debtor or (b) modification of the contents of the obligation.

aa) Variation or novation of the debtor.

aaa) general.

(155) Whereas it is in principle possible to engage oneself without the consent of the promisee (see infra) or to transfer creditors’ rights without the consent of the debtor, a debtor cannot, in principle, discharge himself without the consent of the creditor by transferring his obligations to a third party (see, however, some exceptions, like transfer of farm leases, infra  E). The “acceptan​ce” of a new debtor by the creditor thus not, therefore, imply in itself a discharge of the old one (comp. art. 1273 C.C.); where both remain obliged, it is sometimes called adpromissio. In case of a “transfer of contract” (which does, as such, not exist : only the active side can be transferred in the strict sense of the word) by agreement between the transferor and the transferee, but without the consent of the other party, both the old and the new debtor (transferor and transferee) will be liable towards that other party (the new one only insofar as he has acceded to the obligation, i.e. usually only for obligations not yet due at the moment of the transfer); only the new one will have the corresponding rights against that party. This situation is sometimes called “imperfect transfer of contract” (a “perfect” transfer implying the discharge of the old debtor).

(156) Evidently, the creditor can discharge the old debtor on the occasion of an engagement by a new one (so-called expromissio). Discharge of the old debtor can, be agreed with the new debtor without the consent or intervention of the old one, as waiver in generally need not be accepted.

Where the creditor does effectively discharge the old debtor, he loses in principle also the accessory rights (such as personal sureties, pledges, etc.) related to the original debt, unless the contrary is stipulated (see art. 1279-1281 C.C.). This rule is, however, not applied, where the parties intended the old (contractual) relationship to be continued with the new party (“perfect transfer of contract”), at least as far as the accessory rights have to be exercised against one of the parties. Other debtors than the discharged debtor (such as debtors held solidarily or in solidum, or accessory debtors) cannot be kept liable without their consent for more than their contributory part (and thus sureties not at all, as they don’t have to contribute, cfr. supra) (see art. 1281 C.C.).

In case of discharge of the old debtor and acceptance of the new one, the debt of the new debtor is considered more generally to be a “new” obligation, to be interpreted in its own right. 

bbb) delegation of debts.

(157) A conditional discharge of the debtor (and implicitly of other parties who do not have to contribute) is found in cases where the creditor accepts a “delegation” of the debt by his original debtor (delegating debtor) to its own debtor (debtor of the debtor, becoming the delegated debtor). This is e.g. the case where a creditor accepts payment by cheque, bill of exchange, or other order to pay or promise to pay. The relationship between a creditor and his debtor will determine whether the creditor is obliged to accept a delegation of debt by his debtor to a delegated debtor. As long as the creditor neither accepts the delegation nor is bound to accept, the old debtor remains bound unconditionally, and will only be discharged if the third party effectively pays for the account of the old debtor.

(158) Where the conditions under which the delegated debtor is bound (i.e. the modalities of his obligation) are a question of interpretation of his promise (or his agreement with the creditor) (see supra n° 123 ff., esp. 125, distinction between “perfect” and “imperfect” delegation), the position of the old debtor can be summarized more easily : he is in principle discharged under the condition that the new obligation is performed; further, the creditor cannot claim performance from the original debtor as long as he has not first tried to get performance from the delegated debtor
. In the meantime, the original debt does still exist, but is qualified as “unavailable”. 

(159) The same can be said of the original debt of the delegated debtor towards the delegating debtor : the delegated debtor is equally discharged conditionally and the delegating debtor can not dispose anymore of his original credit (e.g. he may not dispose any longer of the funds on a bank account for which he has issued a cheque). The delegated debtor is even protected against a former transfer or the creditors’ right (and similar transactions with that right) provided he pays in good faith to the creditor of his creditor (art. 1690, 4 C.C.; cfr. supra n° 85).

bb) Variation or novation of the content (including modalities) of the obligation; declaratory agreements
(160) Where the discharge of the old debtor is not coupled with the transfer of the same debt by the new debtor (aas in the imperfect transfer of debt), it is a new obligation of that new debtor which arises (so-called “subjective” novation of debt, or perfect transfer of debt) (see supra aa); the same happens where it is agreed that the debtor engages in a new obligation towards a new creditor and is dicharged in relation to the old one (art. 1271, 3° C.C.). But a “new” obligation can also be agreed between the same parties (so-called objective novation of debt). A variation or modification of an existing obligatory relationship (contractual, etc.) between the same parties is, however, not presumed to be “novating”. The old relationship continues to exist in all aspects, except those which have been modified. 

(161) In a number of cases, it is not clear whether the parties have modified the original relation​ship or only lifted doubts about its original contents; or rather, the question is not relevant, because the parties have concluded an agreement “fixing” their mutual relationship as if it was the original relationship. Such agreements are also called “declaratory” arrangements (settlements) (vast​stellings​overeenkomsten). 

A typical case is the “compromise settlement” (transaction, dading), in the C.C. treated as a specific contract (namely a declaratory agreement which is “onerous” because both parties have made concessions; see further art. 2044 ff. C.C.). An important type of such agreement in practice is the stipulation and acceptance of a “transactional receipt of compensation” by insurance companies. Another typical case is the acceptance as substitute for payment (dation en paiement, inbetalinggeving).

Typical effect of such agreements is that they cannot be avoided for mistake of law (see art. 2052, 1 C.C.).

(161bis) In other cases, there are clearly additional contents. An example can be found in art. 52 (1) CISG relating to delivery of excess quantity
.

3° Acquittal (discharge by receipt). 

(162) Whereas the typical cases just mentioned concern cases where parties agree as to which per​for​mance still has to be rendered, in other cases their consent relates precisely to the performance already rendered, but in such a way that it implies a discharge of future performance. Such acts of acquittal or receipt are frequently requested by the debtor in case of performance, and the debtor even has the right to suspend performance as long as the creditor does not offer a receipt (which does evidently not mean that he has a right to be discharged if the performance offered does not fully conform to the obligation).

The primary function of receipt and acquittal is certainly to constitute proof of performance, but it is otten something more, namely waiver, by the receiving party (the creditor), of non-conformities of the performance with the obligation. Conforming performance as such is a mere fact, not requiring any recognition by the creditor, and can thus be proven by any means (even in cases where contracts can only be proven in writing). But as the debtor wants to assure himself of good evidence, he often asks the creditor to confirm that he agrees with the (conformity of the) perfor​mance; in many cases, obtaining recognition by the creditor is much easier than proving actually the conformity of performance. Insofar as the creditor recognizes the conformity of performance by the debtor, this “covers” non-conformities and implies a waiver of his right to (further) performance or of remedies for non-performance (even if the creditor does not explicitly “waiver” his rights).

(163) As such an acquittal (or recognition of conformity) (implying waiver) is a unilateral legal act, its formation and validity is governed in principle by the common rules on the formation and validity of contracts. The most important of these rules concern the possibility of avoiding (or limiting) acts for mistake or fraud. As for mistake in general, its relevance depends on the evaluation of the duties to examine and/or inform of the parties (see infra). Acquittal is thus normally limited to the non-conformities the creditor knew or should have known at that time, and does not cover non-conformities he neither knew nor should have known.

Specific rules have often been developed for acquittal in specific types of relationships, such as e.g. acquittal of administrators of a company (art. 77 companies Act), of tutors (art. 472 C.C.), etc. The validity of an acquittal is in those cases made dependent upon the fulfillment of formalities which have to secure that the other party is are sufficiently and correctly informed. In other cases, its validity depends upon the intervention of a professional on the side of the creditor (e.g. an architect in case of delivery of construction works).

For reasons given below, some aspects of acquittal will be discussed in the framework of estoppel, where most of these questions also arise (under b)).

b) Estoppel
1° General.

(164) Whereas the rules discussed under a) are basically an application of the normal rules on the formation and validity of contracts, most legal systems have gone a step further in the field of discharge of the debtor and accept that debtors can be discharged not only in case of such a waiver according to the normal rules, but even in cases where no intention of the creditor can be established according to these common rules
, on the basis of an objective evaluation of the conduct of the creditor himself. Those cases can be qualified under the heading “estoppel” (by conduct).

Unless it is based on specific (statutory or traditional) rules, estoppel is seen as a specific application of the good faith principle, based i.a. on the duty of any creditor to cooperate to the certainty of the relationships with his debtors. It is usually defined as the loss of a right resulting from a conduct which is, according to standards of good faith and fair dealing, considered to be incompatible with a further claim for performance (or based on non-performance).

Applications of the idea of estoppel can be found in many problems of the law of obligations. Some of them will be mentioned in the chapter on non-performance. 

2° Estoppel of remedies for defective performance.

(165) Here, we deal with estoppel deduced from the conduct of the creditor in relation to a performance rendered by his debtor, esp. where the creditor claims that the performance was incomplete, defective or in other respects not in conformity with the obligation, or in relation to the coming to an end of a legal relationship. The need for legal certainty is higher in such cases and the conduct of the creditor is therefore often judged more severely. In many of the cases indicated below, there will also be an intention to waiver, at least according to the creditors’ declarations as they were reasonably understood by the other party. But in other cases, estoppel goes further and should be seen, not as the result of such an intention, but rather as the sanction of burdens or duties of the creditor, imposzed by law, custom or good faith.
Although the same principle basically applies as well to defective performances or defects which were “apparent” when performance was rendered as to the “hidden” defects becoming apparent only lter on, both situations are mentioned separately for reasons of tradition.

(166) As to “apparent” non-conformities of performances, a duty to protest (give notice) is impo​sed on the creditor by statute, custom or good faith in many specific contracts (strictly speaking, it is not a duty, but a burden : it is not sanctioned by any liability, but by a loss of rights or remedies, typical sanction of the restricting or mitigating function of good faith). 

An important example is art. 39 (1) CISG : “the buyer loses the right to rely on a lack of conformity of the goods if he does not give notice to the seller specifying the nature of the lack of conformity within a reasonable time after he has discovered it or ought to have discovered it”
. In Belgian law, a similar duty or burden is not found in statutory law, but accepted as a customary rule
.

Such duty to protest relates not only to defects or non-conformities which the creditor has actually noticed, but also to the ones he should have noticed (“apparent defects”). The buyer thus has a duty to inspect the goods delivered to him. This duty is found e.g. in art. 38 (1) CISG : “The buyer must examine the goods, or cause them to be examined, within as short a period as is practicable in the circumstances”
. The intensity of this duty to examine and the rapidity required from the buyer will depend on the mutual relationship between the parties and the nature of the goods. In general, the duty wil be judged more strictly when the buyer is a professional or is assisted (or should have been assisted
) by a professional. Specific rules sometimes determine the type of examination which is required or the period of time within which the goods have to be examined and/or notice of non-conformity has to be given
. 

The fact that estoppel is in these cases the result of an evaluation of the conduct of both parties appear from the rule which stops the seller from relying on the lack of protest against defects which he knew or could not have been unaware of and which he did not disclose to the buyer (art. 40 CISG)
. In other words, the sanctions of the duties of the buyer do not apply in case of fraudulent or gross breach, by the buyer, of his duty to inform the buyer.

On the other side, where the buyer has a reasonable excuse for his failure to give the required notice, he loses the right to cllaim specific performance or to terminate the contract, butt he may nevertheless reduce the price (article 50 CISG) or claim damages, except for loss of profit
.

(167) Art. 39 CISG does not only relate to non-conformities which were apparent at the time of delivery (inspection), but also to “hidden” defects which become apparent later on. Such a specific rule for these cases is not clearly found in Belgian law, but neither is the rule that notice of apparent defects has to be given within  short time. As to the rapidity of notice, more latitude can be found for such defects, but the rule as such is basically applied. Traditionally, however, remedies for hidden defects are limited to the specific actions for termination or price reduction found in art. 1644 C.C. (although these rules were originally intended only for sale of specific things, they have been extended to generic sales, too, instead of being abolished, as in more modern codes, include. e.g. CISG - cfr. supra). 

(168) Similar rules as in sales law can be found in many other types of obligations, such as the obligations of a contractor of construction works (building contracts) or other works or services, of agents, of carriers or transporters, of landlords towards tenants at the beginning of a rent period and of tenants towards landlords at the end of a rent period, of employers and employees at the time of termination of the contract, etc. The period within which inspection has to take place, the method and intensity of inspection, etc. are sometimes regulated more specifically
. 

Summarizing, one could say that a creditor lose his right to remedies for non-performance if he has not protested without undue delay as soon as he noticed or should have noticed the non-conformity or defect, unless the debtor knew the defect or could not have been unaware of it, and did not disclose it. A general rule of this kind is only found in the most modern codes (such as art. 6:89 NBW); in others, it is found more specifically in the rules on different specific contracts.

Specific exceptions, where the right to rely on non-conformities is not lost by omitting to examine performance and/or give notice, usually concern non-conformities which present a danger for public security. This is e.g. the case of product liability (only contributory negligence, no total loss of remedies) and the liability for unsafe construction works (art. 1792 C.C.).

(169) Due to the fact that estoppel is often linked to a lack of notice within a specific period of time, it is often compared to and sometimes confused with prescription
. In a certain sense, one could consider prescription as a very specific form of estoppel, just like estoppel for lack of giving notice of defective performance is another specific form
. Whereas the differences between some other forms of estoppel are not always very sharp, prescription can be defined quite sharply as a sanction of a certain type, namely by analyzing the conditions required for prescription, or inversely the conditions under which prescription can be avoided. The different species of limitations should be distinguished by the acts through which they are stopped or at least interrupted
 - , and thus by the "burden" (Obliegenheit) of which non-compliance does cause the loss of the claim or right (except maybe in case of fraud of the liable party or at least his knowledge of the claim). A prescription period is therefore a period which can be interrupted by the acts which by virtue of the law interrupt prescription. They will be indicated, infra n° 186 sq., when dealing with prescription.

Such an analysis shows that it is wrong to define prescription as a sanction of mere inactivity (and deduce from such a definition that inactivity could not be sanctioned before the prescription period has lapsed). Mere inactivity is often sanctioned by shorter periods of time, such as estoppel periods (Verwirkungsfriste, esp. Rügefriste - protesttermijnen). Prescription is not excluded even if the claimant is not silent, as long as he does not exercise his claim in the form required for interruption of prescription. 

Now comparative law could be very destructive in respect of such an analysis of prescription: we could infer from it that there are as many types of limitation periods as there are different rules on inter​ruption of prescription, and that limitations called prescription in one country come closer to limitations with another name than to the so-called prescription in other countries (an example can be found in those legislations where prescription can be interrupted by a mere formal notice to the debtor, as in italian law and for certain actions in Dutch law). Anyway, the other species of limitations of claims are often even more heterogeneous than the different types of prescription, where we find at least a rather uniform type of rules and terminology. 

The type of estoppel periods we have met here have also evolved gradually into a rather specific category of (limitation) periods. Whereas prescription has a “weak” effect (quae temporalia sunt ad agendum, perpetua ad excipiendum, i.e. a prescribed right cn still be invoked by way of defence or exception), estoppel normally has a “strong effect”. Whereas prescription starts to run again after its interruption, the specific form of estoppel discussed here will not take effect anymore once the required notice has been given.

(170) Another type of confusion has already been studied supra, namely the confusion often made between durability periods (expressing the required quality of performance) and periods within which the creditor must act (prescription periods and estoppel periods of the kind discussed here). Durability periods are periods within which the defect must appear in order to constitute a non-conformity to the obligation, not periods within which the creditor must give notice or file a claim.

3° Estoppel as sanction for depriving the debtor of rights of recourse or redress or diminishing them. 

(171) A loss or limitation of rights often sanctions also shortcomings of the creditor in cooperating to preserve the possibilities of recourse or redress (in a large sense) of the debtor. 

Such a duty to cooperate is recognized specifically where a debtor is liable for more than the contributory part he should finally bear and thus has a subrogatory action and/or recourse against other debtors. An application of this duty and its sanction can be found in art. 2037 C.C.; according to this provision, sureties are discharged insofar as their subrogation in the rights of the creditor is impeded by the conduct of the main debtor (the dominant interpretation of this rule also requires negligence of the creditor). The idea behind this rule is also found in the rules providing that discharge of a main or solidary debtor necessarily discharges the others for the contributory part of the discharged debtor (cfr. supra  and art. 1281, 2, 1285 and 1287 C.C.).

Similar duties to cooperate can be found where debtors are entitled to subrogation in the rights of their creditor, although they pay their own debt (so-called quasi-subrogation, see infra); a typical example of this category are first party insurers, and employers insofar as they are obliged to continuation of pay of wages in the event of incapacity of the employee to work due to an illicit act of a third party. The insurer has equally no obligation to compensate the first party insofar as his subrogation in the rights of the first party is impeded by the insured party or the beneficiary (comp. art. 41, 2 Land Insurance Contracts Act 1991).

Another example is the duty of the bearer of  bill of exchange, cheque and similar instruments, to publish protest if the debtor does not pay the instrument on the date due; the bearer can lose his rights of recourse against third parties if he fails to do so (see e.g. art. 53 Bills of Exchange Act; art. 40 Cheque Act).

These cases can be seen as examples of a more general principle of estoppel.

(172) The loss of rights is only partial where the disadvantaged debtor does not lose all possibilities of redress; still, this “partial” estoppel can also mean that the creditor loses his right completely against the debtor, but retains a recourse against a third party (esp. the recourse which the debtor would have against a third party if he would pay the debt). 

E.g., a surety who has paid the debt loses his recourse against the main debtor if the main debtor has paid a second time due to the absence of communication of the first payment by the surety to the main debtor. The surety has then only a recourse against the creditor who received payment twice (see art. 2031 C.C.).

E.g., a party who has unduly paid, loses his right to restitution of the payment, when the creditor has lost his right against the real debtor because of his acting in reliance of the payment (such as destruction of his title, not preventing prescription
, etc.). The performing party then only has a recourse (action for unjust enrichment) against the real debtor (art. 1377, 2 C.C.).

4° Some other forms of estoppel
(173) Some other forms of estoppel can be found in contexts like those described infra concerning assignment of creditors’ rights or supra concerning transfer of debts or synallagmatic contracts. In the first context, the debtor often loses his right to suspend performance towards the new creditor (assignee), if he has not given notice of a non-performance by the assignor of which he was aware, within a reasonable time after being asked by the assignee. In the latter context, the creditor can be estopped from relying on the original obligation where he has created a different appearance towards the new debtor. Forms of estoppel similar to the last case can also be found without any change of debtor, esp. in long term contracts. Where accounts are settled at a certain stage in a legal relationship, parties must be able to rely that they cover all past obligations, even if there was no real “settlement” in the strict sense of the word (i.e. an agreement between the parties containing dischrge for past obligations).

c) Presumptions of performance.

(174) In other cases, the conduct if the creditor will only constitute proof of payment, which can be reversed by some means of proff at least. In Belgian law, this is the case with the so-called presumptive prescriptions (art; 2272 ff. C.C.). Such presumptions are also found in other cases : receip t(acquittal) given for payment of the principal sum constitutes a presumption that the interest due has been paid (art. 1908 C.C.), receipt for three successive periods constitutes a presumption that all earlier installments, rents, etc. have been paid
; etc.
E. OTHER MODES OF MODIFICATION OR  TERMINATION
(175) Apart from performance, set-off, consent of the creditor and estoppel, obligations can be brought to an end or modified or at lest become unenforceable by a number of other causes. Some are discussed in other chapters, to which reference will be made. In the chapter on non-performance, we will deal with termination for non-performance, liquidation of an obligation in damages, and the consequences of unjustified unilateral termination. The other causes are dealt with in this chapter.

1. Effect of certain modalities.
(176) First of all, certain modalities can give rise to a resolution, extinction, or modification of the obligation. They have been discussed, supra, Chapter C. See esp. the possibility to terminate contracts for an indefinite period, extinctive terms (e.g. death) or conditions (e.g. incapacity), resolutory conditions, mechanisms provided for the variation of obligations under certain circumstances and/or by certain means.

2. Changed circumstances (rebus sic stantibus, frustration, imprévision)

a) Force majeure

(177) Where there is an impediment to performance beyond the control of the debtor and which he could not reasonably have been expected to take into account at the time of the conclusion of the contract, or to have avoided or overcome it or its consequences, the non-performance of the debtor is excused; the debtor is in principle discharged where performance if definitively impeded (PECL art. 8:108, 1. Comp. art. 1302 C.C.); temporary impediment only has a suspensive effect
. Whether synallagmatic obligations of the creditor of the obligation whose performance was impeded, are still due, depends on the question of passing of risk. All these questions are studied more in detail in the Chapter on non-performance.

b) Other cases of changed circumstances
(178) Where performance has become more onerous, whether because the cost of performance has increased or because the value of the performance he receives has diminished, a debtor normally remains bound to fulfill his obligations, unless he’s excused due to an impediment as defined supra, or a variation mechanism has been agreed on or is implied in the obligation (comp. PECL 6:111 (1); cfr. supra). 

But if performance becomes excessively onerous because of a change of circumstances, a remedy (termination or adaptation of the contract) will be offered under certain conditions. In some legal systems, the remedy and its conditions are determined by specific provisions. Thus, the PECL provide for contractual obligations that “the parties are bound to enter into negotiations with a view to adapting the contract or terminating it, provided that : (a) the change of circumstances occurred after the time of conclusion of the contract, and (b) the possibility of a change of circumstances was not one which could reasonably have been taken into account at the time of conclusion of the contract, and (c) the risk of the change of circumstances is not one which, according to the contract, the party affected should be required to bear” (Art. 6:111 (2)) and that “If the parties fail to reach agreement within a reasonable period, the court may : (a) terminate the contract at a date and on terms to be determined by the court ; or (b) adapt the contract in order to distribute between the parties in a just and equitable manner the losses and gains resulting from the change of circumstances ; and (c) in either case, award damages for the loss suffered through the other party refusing to negotiate or breaking off negotiations contrary to good faith and fair dealing” (art. 6:111(3)) 
 (comp. e.g. art. 1467 Italian C.C.). Other legal systems provide similar remedies on the basis of the good faith principle (insofar as the remedy consists of an adaptation of the contract, this is an example of a modificative function of good faith). Such remedies are not necessarily limited to contractual obligations, and apply mutatis mutandis to alll obligations. As to contractual obligations ony, an adaptation can in some systems also be based on an implied condition (“presupposition”, see infra Part II).

The remedy of adaptation of contract is not accepted under Belgian law. A termination of the contract is accepted in exceptional circumstances; this follows, however, from other doctrines than the doctrine of changed circumstances; see supra Cass. 16-1-1986 Le Hardy v. Derouaux, and Cass. 21-9-1989 Locabel. It could also follow from the restrictive function of good faith.
4.  Other possibilities of unilateral termination.

(179) Except in case of termination for non-performance by the other party or on the basis of changed circumstances constituting an excuse, a debtor can also unilaterally terminate his obliga​tions (or contract) (without a duty to pay damages) in a number of specific situations or obligations. Except on the basis of specific clauses of a contract, this possibility is found mainly in the following cases :
a) Obligations for an indefinite period 

(180) As discussed supra, n° 95, obligation not limited to a certain performance (certain work) or a certain period, i.e. obligation for an indefinite period, can always be terminated by the parties. Such termination must be done according to good faith, which normally implies giving notice of reasonable length.

b) Licit unilateral termination 

(181) Gratuitously contracted obligations to do (not : donations) can often be terminated unilaterally for a “good reason” (see e.g. art. 1891 C.C. (gratuitous loan, commodatum), 2007 in fine C.C. (agency)) or even without a good reason, as long as one does not cause damages (other than lost profit) to the other party (see e.g. 2007 C.C. in case of agency). These rules do sometimes even apply to onoerous contracts (such as agency, art. 2005 and 2007; or partnership, art. 1871 C.C. : good reason; or houserenting : termination for personal use by the landlord, art. 3 § 2 Houserenting Act 20-2-1991). 

c) Revocation in consumer contracts.

(182) Consumer protection legislation often grants consumers the right to revoke the contract within a specific (rather short) period. This right can also be seen as a (potestative, but explicitly imposed) suspensive condition (see supra).

d) Transfer of contract by the debtor and resulting in his discharge without the consent of the creditor. 

(183) Statutes have provided that a debtor can discharge himself without the consent of the creditor in some specific contractual relationships by transferring them to a new debtor. This is the case with some transfers of agricultural leases (art. 34-35 Agricultural Leases Act), transfer of insurance portfolio’s, and to a certain degree with the transfer of a business branch

More generally, this is the case with so-called qualitative obligations, such as obligations of a landlord (see art. 9 Houserenting Act; art. 55 Agricultural Leases Act), obligations of co-proprietors towards the association of co-proprietors (art. 577-11 C.C.), obligations of the owner of an enterprise as employer (EC-Directive 77/187 of 14-2-1977; in Belgium Collective Labour Agreement n° 32bis of 7-6-1985), etc. Obligations corresponding to (synallagmatic to) qualitative rights are usually qualitative obligations.

5. Extinctive prescription

a) Effects.
(184) Most rights implied in a creditors’ right also come to an end by “prescription”, i.e. the fact that no effective exercise of the right has taken place during a specified lapse of time (in principle 30 years, in many cases shorter periods). Other rights implied in a creditors’ right, namely the purely defensive rights (such as suspension rights), are not subject to prescription. The Civil Code expresses this by saying that prescription is a way of extinction of "actions" (art. 2262 C.C.), and that it causes the liberation of the debtor (see e.g. Art. 2219 and 1234 C.C.). Still, the liberation of a debtor from his obligation does not prevent the creditor - or other entitled party - from enjoying some right of a lesser intensity, namely an "exception". This "exception" is not subject to prescription, and does only perish through other causes (waiver, estoppel, etc.). This is also known as the "weak effect" of prescription, in comparison with the "strong effect" of these other limitations of subjective rights (like waiver or estoppel). This so-called weak effect of prescription is summarized in the old maxim
 : «Quae temporalia sunt ad agendum, perpetua sunt ad excipien​dum». The “action” which forms the object of prescription is not the action in a procedural sense of the word, but the “claim” or “demand right” in a substantive sense, which is nothing else than this subjective right in the plenitude of its powers (the bundle of powers providing the possibility of enforcing in or outside court), differing from the “exception” as a very limited number of powers remaining after prescription, esp. 1° the right to invoke the rpescribed right by way of defence against an action for performance ofa counterobligation (in case of synallagmatic obligations) and 2° the right to refuse restitution of payment of a prescribed debt (such payment is not “undue”).

Other types of subjective rights, such as faculties, immunities, and other types of powers are not subject to prescription. Their exercise can be limited in time, but such limitations differ from prescription in many ways. An illustration can be found in the right of ownership. In case of violation of ownership, specific claims (restoration, etc...) arise, which are subject to prescription. Ownership itself, however, and its other side, namely the disability of others to dispose of its object and their being bound by the acts of the owner, and thus the possibility that new claims of the owner may arise, is normally not subject to prescription
. Ownership itself can, however, be limited in time (this is especially the case with other types of property rights but ownership). In such cases, there is no right at all anymore (not even by way of defence).
b) Period of time

(185) The normal period for prescription of creditors’ rights is 30 years (art. 2262 C.C.). This - traditional - period (not by chance corresponding to one generation) is rather long, but is quite balanced given the limited possibilities of its interruption. An evaluation of prescription periods makes no sense if one does not take into account also the possibilities to interrupt (i.e. to annul the already expired part of the prescription period), or lengthen such periods : the easier they can be interrupted or lengthened, the shorter they may be.

Since 1998, the prescription period for obligatory claims in Belgium is 10 years. For actions for damages outside a contractual relationship, the period is 5 years from the time of knowledge of the damage and the identity of the liable party, with a “long stop” after 20 years (new art. 2262 bis CC).

Apart from this general period, there are many shorter prescription periods, found in the C.C. or in particular statutes. In many cases of shorter prescription periods, the possibilities for interruption are equally larger. 

Differences between prescription periods for rather similar actions have been challenged with success before Constitutional courts. The Belgian Court declared two specific provisions containing a shorter prescription period unconstitutional on the basis of discrimination (dispropor​tionate unjustified differences)
.

c) Interruption.
(186) As explained supra (n° 169), prescription can be characterized (and distinguished from other periods such as estoppel periods (protest periods)) by the fact that a prescription period can a) be interrupted only by a limited number of acts (prescription is not excluded even if the claimant is not silent, as long as he does not exercise his claim in the form required for interruption of prescription) and b) even after interruption starts to run again over and over.

Although the possibilities of interruption differ from system to system (and even within a legal system) (and tend to be inversely proportionate to the length of the prescription period), its basic forms are common to most systems and categories of rights. Interruption basically takes place through an effective exercise of one’s right (and not a mere reservation of one’s right, which may be sufficient to prevent estoppel). On the other hand, interruption is often linked to some knowledge by the debtor, whether by notification of the (exercise of the) claim, or through an act of the debtor from which interruption (notification) appears to be superfluous - namely a recognition of the claim or waiver of the already lapsed part of the prescription period. This indicates us the two basic forms of interruption : formal notification by the creditor and recignition by the debtor.

(187) Extinctive prescrip​tion is thus interrupted first of all by bringing before a judge a demand of which the claim is the subject-matter, in the forms required by (procedural) law by a person satisfying the requirements of "admissi​bility" of the demand, such as legal capacity, actual and personal interest in having his demand been tried by court, and especially the necessary quality (locus standi) to act on behalf of the person entitled to the pretended claim (see for all these requirements Art. 2247, 3 C.C. a contrario). Whether the Court (or arbitrator) has jurisdiction over the case, is irrelevant for interruption (Art. 2246 C.C.), as long as the addressed person or institution is considered as a Court or Arbitrator
 (and unless interruption is awarded by specific statutory Acts or Regulations). Introducing a demand interrupts prescription for all claims actually or virtually implied in the demand (i.e. having the same cause and object) 
.

Besides the introduction of a demand, other acts of effective exercise, as specified in Art. 2244 C.C., also interrupt prescription : a formal "command" (summons) to pay an executory judgment or deed (preceding seizure) and a seizure, whether executory or only conservatory. Belgian law does normally not accept interruption by a mere summons or notice for non-performance, as some other legal systems do.

(188) Extinctive prescription is also interrupted by recognition by the other party (debtor) of the claim which is subject to prescription (Art. 2248 C.C.) and by waiver of the acquired pre​scription (Art. 2220 C.C.) or of the already lapsed part of the prescription period
 . Recognition interrupts prescription, even if the claim is not recognized in its totality
 or with reservations.

(189) An important extension of the possibility of prescription can be found in Art. 35 § 3 of the Land Insurance Contracts Act 25-6-1992 (and the analogous Art. 15 of the Motor Car Insurance Act 21-11-1989). According to this provision, submission of an insurance claim does interrupt prescription of the claim against the insurer, if such declaration was submitted in time (i.e. according to Art. 19 of the same Act, as soon as reasonably possible)

Interruption concerns all claims arising out of the declared accident. Prescription of "direct claims" of third parties against the insurer (which exist, according to Art. 86 of the same Act, in all liability or third party insurance contracts) are interrupted as soon as the insurer knows about the intention of the third party to be compensated (Art. 35 § 4 of the same Act), irrespective whether he learns it from the third party itself, or in  another way, esp. from the first party held liable. 

Starting serious negotiations (a concept not as broad as the situation of Art. 35 § 3 Land Insurance Contracts Act) is in my opinion only a form of waiver of the already lapsed part of the prescription period, or at least an apparent waiver, and thus has to be accepted generally as a cause of inter​ruption of prescription
, and not as a cause of suspension only, as is sometimes taught. Another reason for this is that it makes no sense at all to let the time remaining after negotiations be determined by the period already lapsed before they started. In international conventions, usually only suspension of prescription is provided explicitly - not only in case of serious negotiations, but already in case of written submission of a claim -, the question of interruption, however, being left to the applicable national law (e.g. Art. 55 § 4 C.I.V, Art. 58 § 4 C.I.M. or Art. 32, 2 CMR).

(190) In case of interruption, the prescription period just starts again. The new period is as long as the old one. Sometimes, a short prescription period is substituted by another, longer one, but that is not so much a result of interruption as of the fact that some causes of interruption, esp. some cases of recognition of debt, give rise to a new claim, usually subject to the common prescription period (of 30 years)
.

Unlike other acts of interruption, a favourable judgment does not just interrupt prescription by opening up a new prescription period. The judgment is namely a new "title" - and normally an executory one - substituting the old claim by a new one arising out of the judgement ("actio judicati"), subject to the thirty year prescription irrespective of the prescription period to which the original claim was subject. The original claim is, however, not substituted in all respects, as the creditor continues to enjoy the accessories (security rights, etc.) of the old claim.

An important specific rule is found in Art. 27, 2 Introductory Title of the Code on Criminal Procedure, as modified in 1961 : a judgment by a criminal court recognizing a reservation for compensation of damages arising out of a penal act, also substitutes the old claim for compensation by such a new one, arising out of the judgement ("actio judicati"), and subject to the thirty year prescription, even if only a demand for such a reservation, and not the claim itself had been formulated in court. This compensates for the limited possibilities of action of victims of penal acts as long as criminal proceedings are running (according to the principle "le criminel tient le civil en état", civil proceedings are suspended as long as criminal proceedings are running).

(191) Although prescription periods as such cannot validly be lengthened by the parties in advance, they can agree on additional causes of interruption (Comp., infra). This principle is in accordance with the possibility of interrupting prescription by recognition of the debtor or waiver of the acquired or already lapsed part of prescription.

An agreement or clause to deprive, in advance, the legal causes of interruption of their interrupting effect, however, is in my opinion invalid. It is undoubtedly not valid in many specifically regula​ted cases, such as Insurance Contracts (Art. 3 Land Insurance Contracts Act). But more generally, persons entitled to claims would be deprived of fundamental guarantees for legal protection if the interrupting effect of the introduction of a demand before court could be set aside. As to the interrupting effect of the recognition of a debt, it is simply impossible in our legal system not to give it an interrupting effect, as recognition of an existing debt constitutes in itself a sufficient title.

(192) Although interruption can be renewed unlimi​tedly
, the abovementioned rules do, in my opinion, offer sufficient guarantees for the debtor. Indeed, in all cases of interruption of prescription, the debtor knows or must know about the claim and thus has the possibility to prepare his defence and to take the necessary conservatory measures (evidence, etc.). The existence of possibilities of interruption without instituting proceedings in court is moreover in the interest of debtors, as it gives creditors the possibility of according an extension of payment without standing a chance of prescription.

Despite this, a number of claims in private law are subject to limitation periods which are usually considered uninterruptable. The qualification of the limitation period as uninterruptable - and thus not a normal prescription period - is in all cases of purely patrimonial claims highly criticable, the more because such qualification is in most cases not dictated by the text of the statutory provisions. If the qualification of limitation periods for claims arising out of public law or of family law as "fatal" periods can be acceptable, and so also the limitation of the exercise of certain powers by a strict time limit, there is no sensible reason for such a qualification in case of purely patrimonial claims. This is e.g. the case for such claims as the claims based on the liability of constructors or architects for work on buildings (maximum 10 years, interpretation of Articles 1792 and 2270 C.C.), or the claim for rescision of a sale of real property for gross disparity (2 years, interpretation of Art. 1676 C.C.), or the claim for compensation of the ejected shopkeeping tenant (max. 1 year, interpretation of Art. 28 Commercial Leases Act, inserted in the C.C.), or claims based on product liability (Art. 11 of the EC-Directive on Product liability, providing for no other interruption than the commencement of a judicial procedure). Rejecting the other abovementioned possibilities of interruption is unjustified in these cases
.

(193) Given the fact that the above​men​tioned rules on interruption do in all cases - except maybe in case of lengthening of prescription by interruption of the penal action - offer sufficient guarantees for the debtor, one could rather ask whether the possibility of interruption should not be simplified, e.g. by attributing such effect to any written notice or summons or non-performance. This would, however, in many cases not offer the same guarantees to the debtor, and must therefore not interrupt prescription in the strict sense of the word (i.e. starting the same prescription period again).

A well-balanced solution would be to organise a postponement or "respite" of imminent pre​scrip​tion  during a relatively short period, e.g. 6 months or 1 year, to be calculated from the day of no​tice or summons. A more or less comparable rule (although formulated in other terms) can be found in some other legal systems, such as Art. 3:317, lid 2 Dutch NBW. 

Formally, Belgian law has no such rules, but there are some comparable rules in specific cases, such as Art. 1728 quater C.C. : claims by tenants for restitution of rent paid unduly (because the charged rent was too high, esp. the charged increase of rent) must be noticed to the landlord within 5 years. The claim prescribes within 1 year after such notice. Similar rules can be found in international sales law (Art. 49 LUVI, Annex II CISG, comp. 7:23 Dutch NBW) and also in other legal systems, such as Art. 1669 Italian Civil code (defective work on buildings must be denounced within 10 years; from denunciation on, a 1 year prescription period runs). Technically speaking, such rules are different from the former one, because the effect of interruption differs : if the first period is considered to be a period for prescription, which can however be postponed a short time ("respite" in case of imminent prescription), a formal interruption will restart the original prescription period. If however, the first period is considered as a period of a different kind (estoppel period, Verwirkungsfrist), and the second one, starting from the notice, is a prescription period, interruption of this prescription will restart the second period. The system thus seems to be more fit in case the first period is shorter than the second one (which is not the case in Art. 1728 quater Belgian C.C.).

The examples show, on the other hand, that prescription cannot be studied meaningfully without having regard to other periods, esp. estoppel periods (Verwirkungsfriste) which may be com​bined, cumulated, etc. with prescription.

Although postponement or "respite" of imminent prescription is not formally known in Belgian law, the same result is reached by the application of the doctrine of abuse of rights (or exercise contrary to good faith) to the right to invoke prescription, i.e. the defence of prescription (see infra). 

d) Starting point of prescription.

(194) The rules determining when prescription runs (from which moment and during which circumstances) have to balance the interests of both parties. This is esp. diificult where, on the one hand, the creditor has no reasonable possibility to exercise his claim (including cases where he does not know nor shouldn't know his claim), but, on the other hand, the debtor does not know and should not know of this impossibility, and must therefore not take any measures to preserve his interests and/or prepare their defence, as he may not be prepared for a suspension of commencement of prescription
. In my opinion, there is only one balanced solution for this problem, namely the combination or cumulation of two prescription periods : a shorter one, which is suspended (as to its commencement) by any reasonable impossibility to act on the side of the creditor, ("prescription" s.s.) and a longer one, suspended (as to its commen​cement) only by those causes for suspension for which the debtor must be prepared ("repose")
. This balanced solution is found in Belgian tort law (since the reform of 1998) and insurance law (since the Reform of 1992).

(195) Art. 34 § 1 of the 1992 Land Insurance Contracts Law provides indeed for a prescription and a repose period for claims arising out of first party insurance contracts 

a) a three year period running from the moment the claimant knows of the event which gives rise to the claim, to be combined wit

b) a five year period running from the moment of the event which gives rise to the claim, unless this event has been hidden to the other party by fraud.

The situation is somewhat more complex in third party insurance contracts (liability insurance). For the exercise of the direct claim of the victim against the insurer of the person liable for the damages, a similar distinction between a prescription and a repose period is provided by Art. 34 § 2 of the same Act 

a) a five year period running from the moment the claimant knows of the event which gives rise to the claim, to be combined wit

b) a ten year period running from the moment of the event which gives rise to the claim, except fraud(ulent concealment of the event).

The system is, however, complicated by the fact that the claim of the insured party itself against his insurer becomes prescribed 3 years after the introduction of a claim against him by the victim (Art. 34 § 1, 3). If the claim of the victim only becomes prescribed after 30 years - which is often still the case - the insurer could theoretically be sued up to 33 years after the accident. The recourse of the insurer against the insured becomes prescribed after 3 years from the moment the insurer pays the victim, except in case of fraud by the insured party (3 years from the moment the fraud was discovered). 

Besides the burden to exercise formally the claim, there is also an obligation (or rather burden) to give notice of the damaging event to the insurer as soon as reasonably possible (Art. 19 Land Insurance Contracts Act); traditionally, however, no link is made between this notice and prescription. 

Summarizing, one could say that both limitation periods do not run as long as the damages have not been caused yet, and as long as the event giving rise to the claim is fraudulently hidden. Except in case of fraud, the event which gives rise to the claim does start at least the - longer - period of repose (5 c.q. 10 years), even in case of ignorance, and the knowledge of the creditor does also start the - shorter - period of precription (3 c.q. 5 years); whether ignorance by negligence does still suspend this shorter period, still has to be discussed more in general (infra). Such a system is in my opinion very satisfactory, except maybe for the relatively short period of repose in the first party insurance (only five years, where ten years should be preferred)
.

(196) The repose periods, as understood here, shouldn’t be confused with “durability periods” as explained supra (n° 73 sq.). Take e.g. the EC-Directive on Product liability, implemented in Belgium by the Act of February 25, 1991. Art. 10 and 11 of the Directive (Art. 12 of the Belgian Act) provide for a double period of limitation :

- a prescription period of 3 years running from the moment at which the claimant knew or should have known the damages, the defect and the identity of the producer, to be combined with

- a period of repose of 10 years, running from the moment the defendant (debtor) put the product into circulation. 

There is, however, an important distinction between this period of repose and a "normal" period of repose in a well-balanced solution, namely that a "normal" period of repose, according to a balance of interests, can only start to run from the moment the event which gives rise to the claim materializes, i.e. the damages (irrespective of the knowledge or ignorance of the creditor). There are good reasons for having also a period of ten years starting at the moment the debtor put the product into circulation,  - they are given in the 11th "Recital" of the Directive - but only for the limitation of the notion of defect, and not for limitation of (the exercise of) claims - just like there may be reasons to limit the coverage in certain insurance contracts in the way indicated by Art. 78 § 2 Land Insurance Contracts Act (supra) -. The 10 year period of Art. 11 of the EC-Directive, on the contrary, is the defective product of a mixture of two types of periods. The same is also true for the interpretation given by case law to the 10 year period claims based on the liability of constructors or architects for work on buildings (interpre​tation of Articles 1792 and 2270 C.C.), which should also be considered as a limitation of the notion of defective work, and not as a limitation of (the exercise of) claims.

The dominant doctrine, however, considers both periods of 10 year as “fatal periods” for the introduction of a claim before the Court.

(197) Where short (i.e. less than 30 years) prescription periods do start irrespective of the knowledge of the creditor, as was the case for most creditors’ rights under Belgian law (the question is mainly important in tort cases), case law has developed certain devices, even contra legem, to set aside prescription. The main device used in this respect is the rule that neither prescription nor repose periods start as long as the claim is fraudulently hidden by the debtor. The rule is explicit in Art. 34 of the Land Insurance Contracts Act, but has also been applied in various other matters
. A similar rule can be found e.g. in Art. 194, 4 Companies Act. Application of this rule to all repose and prescription periods would in any case be in conformity with the general principle in Belgian law that a fraudulent party may not rely on the error, mistake or negligence caused by ignorance of the other party, even if such ignorance is grossly negligent
. The result would be that prescription and repose only start when the claimant effectively knows the elements necessary for the exercise of his claim, by information from the other party or otherwise.

(198) In certain cases, esp. relationships of trust or confidence, prescription cannot run before the future claimant is given account or gets the information becomes prescribed by the law
. Similarly, prescription of claims based on liability of lawyers do not run until they have closed off the file and sent their final statement of costs (Art. 2277bis C.C.). But apart form such cases, commencement of prescription is not subjected to the debtor's giving of information concerning the elements of possible claims. It is sufficient that these were apparent or should have been known by the claimant.

In other cases the fact that the debtor could have known the defect, non-performance or damage, does not prevent prescription to start, unless these elements are fraudulently concealed. Breach of a duty to inform could, however, give rise to a separate claim. This is especially the case when a duty to inform is a species of the obligation to mitigate damages (which lays on both parties). If damages increase because of such failure to inform, the debtor will be liable for the amount of damage caused by this failure, even if the original claim would have prescribed.

e) Suspension or respite of prescription.

(199) Completion of prescription is traditionally not only determined by the period, its starting point, and the possibilities of interruption, but also by the possibilities of lengthening the period by a) suspension and b) postponement or respite of prescription (the last possibility being in Belgian law mainly the result of the doctrine of abuse of rights). 

Both possibilities are traditionally based on grounds which make it unreasonable to expect an exercise of the claim by the claimant, such as reasonable impossibility to do so or to perfrom an act of interruption. The problem arising in this respect is very analogous to the problem analysed supra : in some situations, it is reasonable in regard to the claimant to suspend or lengthen prescription, but the other party should not necessarily know of these reasons and should therefore not be obliged preserve his interests and/or prepare their defence. One could thus imagine a solution comparable to the solution given supra as to the staring point of prescription. 

(200) The civil code rules on suspension, however, show no such tendency. Prescription is suspended mainly a) in favour of persons without legal capacity to exercise their rights (such as minors) - but surprisingly enough this rule applies for prescriptions of 30 years and not for many shorter prescriptions and b) between spouses. 

Case law has added, as a matter of principle, all cases where one is prevented by law to exercise one's rights, but not those where one is prevented in fact (See No. 32)
. Although these rules are not unreasonable on the basis of the considerations we have made, the idea of suspension itself is quite obsolete. It makes no sense to let the remaining period for prescription after suspension depend on the period already lapsed before suspension
. More modern codifications (e.g. Art. 3:320 Dutch NBW) have therefore replaced suspension often by a postponement of prescription, providing that the claimant can anyway still exercise his rights during a short period (e.g. 6 months or 1 year) after the reason for such a respite has fallen away. 

Such criticism does not apply to cases where suspension is combined with interruption, such as the instituting of judicial proceedings or the starting of serious negotiations. In such cases, prescription cannot restart before the judicial proceedings are closed off or the negotiations finished (or broken off). An exception is only made in case of absence of any procedural act during 30 years. 

The choice of the grounds for suspension can equally be criticized, esp. the suspension in favour of persons without legal capacity, as they are represented by a legal representative (parents, tutor, curator etc.)

(201) “Respite” in stead of “suspension” is a technique generally used inprocedural law (e.g. Art. 53, para 2 Judiciary Code and Art. 751 § 1, para 5 Judiciary Code concerning timer periods ending on a Saturday or Sunday c.q. during judicial holidays) Other statutory or judge-made rules on the lengthening of prescription could often be interpreted already in the sense of a postponement or respite. Art. 35 § 2 Land Insurance Contracts Act, e.g., speaks about a suspension of prescription in case of force majeure of the claimant. It seems, however, that these terms have to be understood rather in the sense of a postponement or respite of prescription. In other cases, too, case law has recognized that prescription is "suspended" in case of force majeure or impossibility to exercise the claim, but a closer analysis shows that, in reality, no suspension, but a respite is meant : the so-called suspension is only granted if there was an impossibility during the last part of the prescription period. This is also the case of the application of the old maxim «contra non valentem agere non currit prae​scriptio», which (outside the statutory cases of suspension) does not lead to a full suspension of prescription, although a respite is not excluded
. Another example of respite is the period of 1 year conceded to heirs for the exercies of certain rights, esp. of avoidance (e.g. avoidance in the cases of Art. 224 § 2 or 1423, par 2 Civil Code; see also Art. 488bis j, para 3 C.C.).

(202) Postponement or "respite" of imminent prescription is further also the practical result of the application of the doctrine of abuse of rights (or exercise contrary to good faith) to the right to invoke prescription, i.e. the defence of prescription. It is indeed, accepted, that this right, as any other one, cannot be exercised in a manner manifestly exceeding the limits of normal use by a reasonable person (this is the standard formulation of the doctrine of abuse of rights). This could precisely be the case if the creditors' failure to interrupt prescription is caused by the debtor himself
. The sanction of such an abuse is simply limiting the right to its normal use. In case of abuse of prescription, this means that the other party must still get a chance to interrupt prescription during a short period from the moment the cause of his negligence - i.e. the behaviour of the other party - has stopped. 

Typical cases of such abuse, leading towards a respite of prescription, could be the withholding of documents or other elements of proof, keeping the claimant dangling "up in the air"
, negotiations not serious enough to imply a waiver of the already lapsed part of the period of prescription, and all cases where the claimant is prevented by the other party to exercise his rights in time
. 

As indicated supra, insurance law goes further by considering that prescription is interrupted as soon as the claimant gives notice of the damages or asks for compensation, and remains supended as long as the insurer has not given a final written answer (Art. 35 § 3 Land Insurance Contracts Act). Respite of e.g. 1 year would have been sufficient in this case, but the prescription period in insurance law is anyhow rather short. 

f) The imperative character of rights derived from the rules on prescription.

(203) Traditionally the "institution" of prescription is qualified as a matter of "public order"
, although this is incompatible with the precise rules on this question. Certainly, the existence of an institution like extinctive prescription is in the general intrest, but the same is true for nearly any other legal institution. The existence of the institution of contract is evidently also in the general intrest, but this does not prompt any author to qualify contracts as a matter of "public order".

The truth is that some rights, defences or remedies derived from the rules on extinctive prescription are imperative, and can therefore not be waivered for the future, but only for the past. We try to distinguish them and to indicate the appropriate consequences.

(204) First of all, on the side of the debtor, is is not the right to be liberated after the legal period of time which is imperative (see Articles 2220 and 2223 C.C.), but the right to know at each moment how long one has to remain prepared for certain claims (exception : between spouses). This implies the right to be liberated after a certain period of time, which can, in principle, not be suspended or restarted without the knowledge of the debtor. This right can not be relied upon in case of fraud.

As a consequence, the parties can agree at any moment to interrupt and thus restart prescription or repose (cfr. supra). They can agree on additional, more flexible, methods of interruption. They can even agree on additional grounds for suspension, provided their duration is determined or they leave the debtor the possibility to end suspension at any time
. It would be logical to allow them to agree also on a longer prescription or repose period than the one prescribed by law, provided its duration is determined or to allow them at least to do so once the claim has come into existence (as e.g. in Art. 3, 6°, al. 4 of the Treaty on Bills of Lading, forming Art. 91 of the Belgian Shipping Act)  - but this is generally not accepted. All these possibilities can only be excluded in those cases where the extinction of the specific claim is in itself in the general intrest - which is very rarely the case (in private law, this should concern only some claims in family law and the obsolete rule of prescription of civil claims arising out of punishable acts, as described supra) - and even then the debtor could still grant the claimant a new, different title by promising compensation or payment.

(205) On the side of the claimant, it is not the right to exercise his claim during the full statutory period of prescription c.q. repose which is imperative, but the right not to lose one's claim by simple ignorance not caused by negligence, unless after the lapse of the statutory repose period. 

Therefore, prescription periods in the strict sense can be shortened by the parties
, unless exercise of the right would be rendered impossible, and reservation made for legislation on unfair clauses. But the legal causes for interruption and suspension (including postponement of commencement of prescription as long as the claimant should not know about his claim) cannot be excluded on beforehand, nor the possibility of respite, except in the context of a licit exemption clause.  

6. Fatal periods

(206) Doctrine and case law usually distinguish prescription periods from so-called “fatal periods”. However, they do not form a unitary category. Apart from the normal prescription periods (incl. repose periods), and the estoppel (protest) periods already discussed supra, one could distinguish :

- strong prescription periods, i.e. terminating the right colmpletely (it can no longer be relied on by way of exception either). They can be interrupted according to the normal rules. See e.g. art. 1648 C.C. (short prescription in case of hidden defects)

- real “fatal periods”, where public order requires that a right can not be exercised anymore (by no means) once the fatal period of time has lapsed. E.g. fatal periods to lodge appeal, cassation proceedings and other judicial recourses.

7. Confusion
(207) When a debtor becomes atthe same time creditor of the obligation, this debtor is discharged. Other debtors will be discharged only insofar as they do not have to “contribute” to the debt (as is the case with sureties, and partly for solidary debtors) (see art. 1300-1301 C.C.).

8. Take-over of a contract by a third party irrespective of the consent of debtor and creditor.

(208) In some specific cases, statutory provisions give third parties a right to take-over a contract tending to the transfer of property or other rights which would prejudice them in one way or another. Examples are the sale of one’s portion of an inheritance (art. 841 C.C.), a partnership, etc. (the other heirs or partners can exercise a right of take-over); the sale of a disputed right (the debtor of this right can exercise a right of take-over) (art. 1699 C.C.) or the sale of farms and farmlands (right to take-over of the farmer, art 47 sq. Aagricultural Leases Act).

9. Specific mechanisms of inheritance law.
(209) Donations (gifts) cn be terminated by the so-called "legitimate" heirs when, at the moment of the decease of the donator, their “legitimate portion” of his estate has been affected.

10. Legislative intervention.

(210) Finally, obligations can also be modified or terminated by a direct legislative intervention. In case of large scale events causing hardship, the legislator has sometimes intervened with provision adapting running contracts in order to distribute between the parties the losses and gains resulting from changed circumstances. 

But the most frequent legislative intervention in running contracts result from the immediate application to them of new legislation. New legislation in the field of obligations does not affect, in principle, running contracts, but legislators have frequently deviated from this principle, esp. in case of new mandatory provisions.

The question gained some importance recently, due to a judgment by the ECHR in Pressos Compania Naviera c.s. v. Belgium
. A Belgian statute abolishing liability for a certain category of torts (as a legislative reaction against an overruling, by the Cour de cassation, of a traditional state immunity), not only for the future, but also as to already established rights to compensation, was considered to be a disproportionate limitation of obligatory rights as a form of property, and therefore  violation of art. 1 of the First protocol to the ECHR.

F. NON-PERFORMANCE IN GENERAL

1. Introduction.
(211) The rules on non-performance and remedies are to a large extent common to all obligations, irrespective of their “source”. They concern as well the non-performance of contractual obliga​tions, as of obligations of restitution or arising out of enrichment, as of obligations to compenste arising out of tort.

As non-performance of a contractual obligation for damages presupposes an already existing obligation, whereas the obligation to compenste arising out of torts presupposes merely a duty, tort itself is not treated as a species of non-performance. Nevertheless, the rules of tortious liability determining whether an obligation to compensate arises, are also to a large extent similar to the rules on non-performance of other obligations (esp. the rules on contractual liability). Still, their perspective is different; the coming into existence of an obligation arising out of tort will therefore be discussed separately, but an number of cross-references will be made.

As for other questions in the law of obligations, the rules summarized here do apply insofar as they are not set aside by more specific rules arising out of statutory provisions, custom, good faith and equity, or by a valid clause of a contract or of a unilateral act (see infra).

2. General rules on non-performance and forms of non-performance.
(212) Where a contract is adapted to changed circumstances, by the parties, by law the judge of the basis of the applicable rules, or by law directly, this does not yet constitute a form of non-performance. There is only non-performance insofar as the adapted obligations are not performed (cfr. supra for the mechanisms of adpatation).

a) Non-performance as a unitary category

(213) Most legal systems use a general notion of non-performance, others know only specific forms of non-performance. 

The German BGB is a traditional example of the latter. German law distinguishes basically supervening impossibility of performance, mora (see infra) and “positive violation of obligations” (i.e. not by an omission, but by defective performance, causing consequential damages), and some minor forms of non-performance. 

The Civil Code basically has a unitary concept of non-performance (inexécution), and some minor forms such as the specific “warranties” in sales law (as mentioned, they constituted originally a precontractual liability for cases of initial impossibility). But the notions of mora and of essential breach of contract s non-performance meeting certain requirements, also play a role. 

The more modern codes (e.g. Dutch NBW) have also abolished the last specific form and use single category, but also use notions like mora and fundamental non-performance. In the PECL, "non-performance denotes any failure to perform an obligation under the contract and includes delayed performance, defective performance and failure to co-operate in order to give full effect to the contract”
. The concept of mora is not used, but the concept of fundamental non-performance plays an important role.

(214) Non-performance is thus used as a concept covering as well excused non-performance as faulty non-performance. On the other hand, non-performance is not used in such a broad meaning that it would cover an absence to perform when performance is not yet due or no longer due because of a term or condition, or came to an end by prescription or for any other reason than a supervening impediment
. In case of synallagmatic obligation (as said, a specific form of conditional obligtions), there is no non-performance as long as one offers to perform simultane​ously with the other party, unless one is obliged to perform first (order of performance, see supra n° 81) (the reverse of this rule, seen as a remedy, is that one has a right to suspend one’s performance, see infra).

b) Fundamental and non-fundamental non-performance.

(215) The notion of “fundamental non-performance” or a similar notion
 is found in most modern systems of remedies and is used in order to indicate under which circumstances the debtor loses the right to perform if the creditor doesn’t want performance any longer c.q. the creditor has no duty to accept performance any longer, but a right to terminate the contract or claim damages instead of performance.

(216) Comparable to CISG, the PECL defines “fundamental non-performance” more specifically as follows : 
“A non-performance of an obligation is fundamental to the contract if:

(a) strict compliance with the obligation is of the essence of the contract;  or

(b) the non-performance substantially deprives the aggrieved party of what he was entitled to expect under the contract, unless the other party did not foresee and could not reasonably have foreseen that result;  or

(c) the non-performance is intentional and gives the aggrieved party reason to believe that he cannot rely on the other party's future performance” 
.

Under the PECL, the contract can grant the creditor the right to terminate the contract or otherwise refuse specific performance even in cases where non-performance would not be fundamen​tal under this rule, as long as the creditor is not acting contrary to good faith.

Further, a non-performance which initially is not “fundamental”, is assimilated to a fundamental non-performance when the creditor gives notice fixing an additional period for performance and the debtor does not perform debtor within such an additional period of reasonable length
 (so-called Nachfrist).

In case of instalment contracts or other divisible obligations, a right to terminate the contract or claim damages instead of performance can arise if non-performance is fundamental to a part of the contract (comp. infra n° partial termination).

(217) Under Belgian law, the fundamental character of non-performance is considered as a factual question, to be decided by the judge, except where it is restrictively defined by specific provisions
. Art. 1144 and 1184 C.C. even prescribe a judicial control a priori : termination of a contract or conversion of an obligation into damages must be asked in Court, unless the right to terminate the contract (or otherwise refuse (specific) perfor​man​ce) unilaterally was stipulated in a valid clause of the contract.  Case law has, however, recognized that a creditor may terminate the contract or otherwise refuse (specific) performance when the non-performance is fundamental, subject to a control a posteriori by the Courts (as in the other legal systems). Unless the non-performance is already fundamental in itself, this requires also that the creditor has granted the debtor an additional period for performance, or that he has summoned the debtor to perform (mise en demeure, ingebrekestelling, Mahnung) and performance is not rendered within a reasonable period.

As under the PECL, the contract can grant the creditor the right to terminate the contract or otherwise refuse specific performance even in cases where non-performance would not be fundamen​tal otherwise, and can even dispense the creditor from the necessity of a prior summons to perform (as all contractual rights, such right has to be used in accordance with good faith, too).

(218) As long as non-performance is not fundamental (or treated as such following non-performance after  a reasonable period fixed by the creditor), the debtor has inversely the right to “cure” his non-performance by making a conforming tender
. He also has this right when the creditor loses his right to terminate the contract by not acting quickly in case of a late tender of performance (PECL 9:303 (3), see infra).

In these cases, the debtor remains liable for the damages caused by the delay (see infra). 
c) Mora (demeure, verzuim, Verzug)
(219) Continental legal systems (based on roman law) traditionally also use the concept of “mora” of the debtor as the situation where non-performance is already certain, but performance neverthe​less still possible (not impossible). “Mora” (debitoris) is (except that it does not include impossi​bility of performance on the other hand) a larger category than fundamental non-performance, as it requires only a summons of the debtor by the creditor (an explicit notice), and not even that in a large number of cases, including fundamental non-performance
, non-performance of an obligation not to do (art. 1145 C.C.), or an explicit declaration by the debtor that he will not perform
. When a time is fixed by the contract, non-performance by that time this does not in itself constitute mora under Belgian and French law (dies non interpellat pro homine)
, except when the time is essential
 or on the basis of an explicit clause or specific statutory provisions
, but it does in many other systems (dies interpellat pro homine)
.

(220) The usual functions of this concept of mora (debitoris) can be summarized as follows :

- in case of monetary obligations s.s., interest is only due as soon as the debtor is in mora
; devaluation of foriegn currency after thet moment has to be compensated
;

- when an impediment for performance arises when the debtor is already in mora, it is presumed that the impediment or its consequences could have been avoided by performing in time, with the effect that non-performance is not excused unless the debtor proves that performance would ahve been impeded also if he had acted in time (art. 1302 C.C.);

- when the risk (of counter-performance without enjoying performance) has already passed to the creditor before he has “received” performance (as is the case under the C.C. with obligations to give) (see infra, passing of risk), it turns back to the debtor in case of mora (art. 1138 in fine C.C.).

(221) In the PECL, the concept of mora  is not used, and these questions are solved without it : 

- in case of monetary obligations, interest is due from the time when payment was due (art. 9:508, cfr. infra); as to the devaluatiuon of currency, see supra n° 89 (PECL 7:108 (3)).

- the rule of art. 1302 doesn’t add much to the normal burden of proof concerning impediments (cfr. infra);

- the risk passes only when performance is received (a contrario ex art. 9:306, see infra), apart from the specific rules on mora creditoris (infra).

d) Mora creditoris.
(222) Where non-performance is the result of a lack of cooperation by the debtor (not constituting non-performance of his own obligations), such as a refusal to receive performance, most legal systems apply the concept of mora creditoris. (on the duty to cooperate, see already supra n° 88).

Where a party refuses to receive a conforming tender of performance because the value of the performance is diminished (objectively or subjectively), this constitutes a case of changed circumstances and the relevant rules apply (cfr. supra). Under Belgian law, which does not accept the remedy of adaptation, termination is possible in exceptional circumstances on the basis of the restrictive role of good faith
. In those cases, there is no non-performance in the strict sense of the word.

(223) In case of mora creditoris, the creditor who fails to cooperate cannot rely on non-performance of the other party to the extent that it is caused by his own act
.  

This rule does, however, not solve all the problems for the debtor. What the debtor needs is a way of getting rid of the obligation (even if the creditor will have to compensate all additional costs, it is still a burden for the debtor when he remains liable for performance) (see n° 224) and obtain the performance of the synallagmatic obligation of the other party, without having to bear the risk of losing his right to that performance if his own performance would, later on, be impeded beyond his will (see n° 225).

(224) The law thus has to provide methods for the debtor to get rid of his obligation or at least limit his obligations to a reasonable burden. Thus, the debtor who has to deliver or restitute property must be allowed to deposit it on reasonable terms with a third person to be held to the order of the other party. The C.C. limits this remedy to obligations to give or restitute specific things (art. 1264) and in principle requires a judicial permission; as to other obligations, esp. to give money or generic goods, it only mentions a very archaic mode of liberation (consignation after a formal offer to pay served by bailiff) (see art. 1257-1263). The possibility of immediate termination is given in some cases (e.g. art. 1657 C.C., sales, exept of immovables). Case law has developed additional remedies on the basis of the good faith principle. Most other legal systems, including the PECL and CISG, have rather flexible rules on a) termination
 and b) discharge of the debtor by depositing and sometimes sale (Selbsthilfeverkauf), as well for goods
 as for money
.

(225) Further, several legal systems explicitly provide that the risk (relating to the right to counter-performance) in synallagmatic obligations passes to the creditor when he his in mora  to receive performance (see in the C.C. art. 1788 and 1790; see also art. 69, 1 CISG). The PECL do not state this explicitly, but imply that a debtor has “performed” his obligation if he has taken the measures provided by art. 7:110 or 7:111 (deposit or self-help sale), and can thus claim performance of the obligation of the other party or resort to another remedy (subject to the more specific conditions of these remedies), whether or not the creditor receives performance
.

3. Excused and not excused non-performance.
(226) As to the effects of non-performance, an important distinction has to be made between cases where non-performance can be imputed to the debtor and those where this is not the case. Some remedies are limited to cases where non-performance can be imputed to the debtor (namely specific performance and damages). Other remedies (namely termination and suspension) are available for any non-performance, unless a) it can be imputed to the creditor himself
 or b) it cannot be imputed to the debtor (nor to the creditor), but the risk has passed to the creditor.

(227) Belgian law traditionally uses an abstract and rather strict standard of imputation of - and thus liability for - non-performance, namely objective impossibility of performance due to force majeure, i.e. an impediment beyond the control of the party who has to perform (or cooperate) and that he could not reasonably have been expected to take the impediment into account at the time of the conclusion of the contract. Further, force majeure does not discharge the debtor when he could have avoided or overcome its consequences by acting with the necessary care. This standard of care can be different according to the type of obligations; as a rule the standard is the “culpa levis in abstracto”, i.e. the standard of a normally prudent reasonable person. The standard is less strict in a number of cases, esp. gratuitous obligations, where often a “culpa levis in concreto” is required (i.e. the care which that specific person usually applies, even if this is does not meet the general standard of care)
.

The general standard of imputation (liability) does not apply in case of pure obligations of reasonable efforts (see for this distinction supra n° 67 ff.), in the sense that there is no non-performance as long as reasonable efforts have been made (the question of imputation of non-performance does not arise). The contents of these obligations will also be measured with a standard of care, which is normally the same as just mentioned, but as there is non non-performance in case of due diligence, the other requirements, such as objective impossibility, do not apply. Apart from this, the qualification of the obligation into one of both categories is often not so important for the question of liability (but it is as to the right to the performance in exchange).

An important example as to the effects of the distinction in case of (im)possibility can be found in case of obligations to give generic goods. The French-Belgian-Italian system has distinguished the obligation to “give” in the strict sense of transferring property from the obligation to deliver (an obligation to do). Apart from a warranty against third party claims, the first does only require (apart from consent) specification of the goods (an obligation of result) (see art. 1138 C.C.)
; the second is an obligation of reasonable care (art. 1137 C.C.). As long as the goods are not specified, the rule “genera non pereunt” applies : performance is always possible and non-performance thus never excused. Once the goods are specified, the first obligation is fulfilled and their destruction does not oblige the debtor to deliver other ones at his own cost, unless a) he did not act carefully (according to the standard of care) (including cases where destruction would not have taken palce had he delivered the goods in time, cfr. supra n° 220 and art. 1302 C.C.) or b) the transfer of risk has been postponed to a later moment of time. In other systems, where the transfer of property and/or the passing of risk is postponed until delivery, “genera non pereunt” still applies even if the seller had already specified the goods to be delivered and did act with the necessary care : he will have to deliver other goods of the same kind.
In reality, many obligations are not purely obligations of result or obligations of reasonable efforts. 

The notions of duty of care and force majeure should be adapted to the type of obligation, and these concepts do not discharge us from the necessity to analyse, on the basis of the sources of the obligation or the factors of its interpretation the precise standard of care implied in every single obligation; this is especially the case for contractual obligations. Belgian case law and scholarship is often too lazy in this respect
.

(228) In the PECL, the solution is comparable, except for a less strict requirement of impossibility. Cfr. art. 8:108. Excuse Due to an Impediment : “(1) A party's non-performance is excused if he proves that it is due to an impediment beyond his control and that he could not reasonably have been expected to take the impediment into account at the time of the conclusion of the contract, or to have avoided or overcome the impediment or its consequences”
. The two last parts of the paragraph (“and that ... or ...”) do also imply an analysis of the standard of care implied in the specific obligation.

(229) Whatever the nature of the obligation may be, a party who entrusts performance of the obligation to another person remains responsible for performance
. No further negligence on the side of the debtor himself is required.

The rule is less clear-cut in case of defective materials or instruments used by the performing party. 
(230) Parties will often deviate from these standards of liability by excluding or limiting their liability (exemption or exoneration clauses). Apart from the general requirements for formation and validity of such clauses, most legal systems have developed additional restrictions on unfair exemption clauses. Belgian law declares them invalid in case of intentional non-performance and where they deprive the obligation of its substance. The PECL provide that “a clause which limits or excludes one party’s liability for non-performance may not be invoked if it would be grossly unfair to do so”
.

(230 bis) As to the so-called obligations of guarantee, they are not excused even by force majeure
. One could also say that they include an obligation to pay damages in case of impossibility - an obligation which by its very nature will never become objectively impossible.

Such an obligation is found in the EC Directive on consumer goods and guarantees
.

(231) Where the impediment is only temporary the excuse provided by this article has effect for the period during which the impediment exists
. But such an impediment could give rise to a situation of hardship and application of the rules on eccessive onerosity (see supra).

(232) In case of non-performance due to an impediment, the non-performing party will normally have a duty to inform the other party, and thus be liable for non-performance of this subsidiary obligation
. Another susbsidiary obligation could be the obligation to transfer to the creditor the benefits obtained by virtue of the occurrence of the impediment (art. 1303 C.C., see infra).
4. The passing of risk (periculum) as to counter-performance (in synallagmatic obligations)

a) Position of the problem.

(233) In the law of obligations, the word “risk” is often used in two meanings :

- on the one hand, it indicates impediments which do not excuse the debtor (“risk liability” meaning strict liability). The Germans call it “Leistungsgefahr” (risk concerning performance). The debtor bears this risk when non-performance is imputed to him because of his negligence or in case of strict liability.

- on the other hand, risk is used in the sense of “Gegenleistungsgefahr” (in latin : periculum): the risk concerning the right to the counter-performance (performance in exchange). It is the question whether a debtor (B) is still liable for a counter-performance when the performance for which he has to pay is not rendered (by A) or does not reach the intended result. This is the risk we deal with here.

b) Passing of risk and its effects.

(234) This risk will often “pass” at a certain moment. This question arises only where A is not liable for non-performance (or not reaching the result). If A is not liable, and the risk has already passed to B, B will have to perform (and has no right to suspend his performance or to terminate the contract) despite the fact that he has not received performance or is not able to use it : periculum est creditori  (he only has the right to compensate the price with the costs which A is dispensed from because further performance of his obligation was impeded, e.g. costs of transportation which he doesn’t have to incur anymore)
. As long as the risk has not passed to B, there is a non-performance by A and B can resort to the applicable remedies (e.g. termination) : periculum est debitori.

The creditor is in principle liable for any lack of conformity which exists at the time when the risk passes to the debtor, even though the lack of conformity becomes apparent only after that time. He is also liable for any lack of conformity which occurs after the time time when the risk passes to the debtor, and which is due to a breach of any of his obligations, including a breach of any guarantee that for a period of time the goods will remain fit for their ordinary purpose or for some particular purpose or will retain specified qualities or characteristics
. As explained supra, the remedies for non-performance becoming apparent only after at the time when the risk passes to the debtor, are in some legal systems, at least in sales law, dealt with under a specific heading, such as the guarantee for hidden defects in french & belgian sales law.

c) Moment of the passing of risk
(235) B will have to bear the risk (i.e. has to pay) to the extent that his own act caused the other party's non-performance or where the performance rendered by A is conform with the obligation despite the fact that the intended result is not reached.

(236) In case of force majeure impeding an obligation to give, passing of risk will take place, under Belgian-French law depends in principle (i.e. except for a more specific rule or clause) at the time of transfer of ownership. Where the obligation to give is a main obligation (not accessory to an obligation to do), ownership and risk will normally pass a soon as the obligation is due (art. 1138 C.C.), provided the goods meet the necessary conditions to be an object of ownership (specified, not extra commercium, etc.). The risk will remain with the debtor when performance would not have been impeded if he had performed in time (art. 1302 C.C.), but that is because the debtor is then simply liable for non-performance. Inversely, B will also have to bear the risk in case of mora creditoris, when he is in delay to receive the performance.

International instruments deal only with the law of obligations and not with tranfsfer of ownership, and thus include specifi rules on the time of transfer of risk
.

(237) Where the obligation is an obligation to do (art. 1788 C.C.) or an obligation to give accessory to an obligation to do (art. 1790 C.C.), and performance is normally inspected (to be approved) by the creditor, as in construction contracts, the risk will normally (i.e. except for a more specific rule or clause) only pass when the principal has “received” the work or is in mora to receive it (even if ownership passes earlier, e.g. as a result of accession)
. Where works are delivered and paid in instalments, each instalment has to be accepted separately, and the risk will pass for each instalment separately at the moment it should have been inspected (art. 1791 C.C.)

These rules basically apply to obligations of result. In case of obligations of reasonable efforts, the other party in principle bears the risk (i.e. has to pay) for the efforts, which have been made, even if the intended result is not reached, except where the efforts have been made negligently (including where they were needless and it was foreseeable that they would be needless). Typical cases are performances by liberal professions as medical doctors and lawyers.

As stated already, many obligations are not purely an obligation of result or of efforts. There are a number of obligations traditionally qualified as obligations of efforts (in view of the standard of care this entails), but where the fact that the intended result is not reached does have a certain effect on the right to the performance in exchange. It is also perfectly possible to stipulate that, although the obligation (of the other party) is qualified as an obligation of efforts, that party is to be paid only according to the result (“no cure no pay”, or stipulation of the result as a condition for the right to a price). 

(238) In some cases, the risk passes very quickly. This is esp. the case in labour contracts : the risk passes to the employer as soon as the employee presents oneself, fit for his work, at the place of work (the shop) (except in case of a strike) and even as soon as he does normally set out for his work, even if he does arrive too late or not at all due to force majeure
. In certain circumstances where the employer can not “use” the work force, however, the employers’ risk is limited in time
. Apart from the main rule, there are even a number of specific cases of “guaranteed pay” which can not really be qualified as force majeure, but rather correspond to a right of the employee to get paid even if he doesn’t work (e.g. when taking part in parliamentary or local elections)
. 

(239) In commercial agency contracts, the risk, and thus the right to commission, normally passes to the principle as soon as the contract between the principal and the third party has been concluded through the agency of the agent or as a result of his earlier agency
, but the principal can stipulate that the commission will be due only if the contract concluded through the agent’s agency is performed by the third party.

(240) In renting contracts, the risk of disturbances lies with the landlord, insofar as the disturbance affects the use which had to be provided according to the (contract)ual obligation (the conventional use) (see art. 1722 C.C.)
. Indirectly, the distribution of the risk is also determined by the various possibilities to terminate renting contract on specific grounds.

(241) In transportation contracts, the risk normally passes in proportion to the distance covered, unless transportation was completely useless. But here, too, there are many specific rules.

(242) In insurance contracts, the insurer bears the risk for a diminution of the insured “risk”, i.e. the premium has to be diminished where the covered risk is diminished
.

5. Notices relating to non-performance.

() The exercise of remedies is often subject to notice. The normal rule as to the effect of notices, as it has been developed especially relating to the formation of contracts (offer and acceptance), is that notice becomes effective when it reaches the addressee
, i.e. when it is delivered to him or to his place of business or mailing address, or, if he does not have a place of business or mailing address, to his habitual residence
. The risk of a delay or error in the transmission of the communication or its failure to arrive will thus normally lie on the sender. However, some legal systems provide that the risk lies on the other party where notice is given to that other party because of the other's non-performance or because such non-performance is reasonably anticipated, provided notice is properly dispatched or given by means appropriate in the circumstances. The notice will then have effect from the time at which it would have arrived in normal circumstances
.

G. REMEDIES FOR NON-PERFORMANCE

1. Introduction.

() The different remedies can be cumulated insofar as they are not inconsistent (as e.g. cumulating specific performance or damages replacing performance with termination of the same part of the contract).

2. Specific performance
a) Right to specific performance

(243) Specific performance is a remedy available in principle when non-performance can be imputed to the debtor, i.e. when it is neither excused nor caused by the creditor himself.

Continental legal systems traditionally stress the right to specific performance to the creditor, whereas in Anglo-American systems, this remedy is traditionally not granted under common law, but only as an equitable remedy in certain cases. Still, the practical difference between both traditions is rather small; the provisions in the PECL (art. 9:102 and 9:103) are not far from either system. They grant specific performance except in the following cases
.

Traditionally, specific performance is also excluded under Belgian law where this would imply reparation or replacement of defective goods if the defects only appear when the goods have already been accepted by the creditor, unless the debtor has engaged himself to an obligation to repair or replace the goods (contractual warranties, after sales service). This doctrine originates in the vision of the “guarantee for hidden defects” as a specific type of liability (of pre-contractual origin). A more general exclusion is found in commercial law, where small (non-fundamental) defects in quality give only rise to a price reduction. Modern codes, however, grant the right to specific performance in these cases, and so do CISG and the PECL
. Similarly, art. 3 (3) EC Directive on consumer goods and guarantees provides that “the consumer may require the seller to repair the goods or he may require the seller to replace them, in either case free of charge, unless this is impossible or disproportionate”.

aa) Performance would be unlawful or impossible 

(244) Performance would be unlawful or impossible
 (non-monetary obligations).

bb) Unreasonable effort or expense

(245) Performance would cause the debtor unreasonable effort or expense
 (non-monetary obliga​tions). Art. 3 (3) EC Directive consumer goods and guarantees states more specifically that “A remedy shall be deemed to be disproportionate if it imposes costs on the seller which, in comparison with the alternative remedy, are unreasonable, taking into account:

-the value the goods would have if there were no lack of conformity,

-the significance of the lack of conformity, and

-whether the alternative remedy could be completed without significant inconvenience to the consumer.”

cc) Personal character

(246) The performance consists in the provision of services or work of a personal character or depends upon a personal relationship (non-monetary obligations)
. 

Under the C.C., specific performance is excluded in case of agency, even where the work would not be of a personal character (cfr. art. 2007 C.C.); in some other contracts, specific provisions sometimes exclude specific performance, maintaining the right to damages, against the party who has to perform work or services and terminates the contract unilaterally, at least under certain circumstances
. In all these cases, the contract is necessarily terminated (see infra termination as to the right to damages).

dd) Reasonable cover transaction
(247) The creditor may reasonably obtain performance from another source (non-monetary obligations)
; or where the creditor has not yet performed his obligation and it is clear that the debtor will be unwilling to receive performance, and the creditor could have made a reasonable cover transaction without significant effort or expense (monetary obligations)
. In all these cases, the contract is necessarily terminated (see infra termination as to the right to damages).

The duty of the creditor to settle for a cover transaction is known in Belgian commercial law, and applies equally to cases where such a transaction can be made without significant effort or expense. For non-commercial creditors, this is not so often the case.

ee) Unreasonable to make the debtor pay for performance he refuses

(248) Where the creditor has not yet performed his obligation and it is clear that the debtor will be unwilling to receive performance and it would be unreasonable in the circumstances to continue the contract (monetary obligations)
. The contract is the necessarily terminated (see infra termination as to the right to damages).

Under the C.C., this is the rule for a large number of obligations, such as all obligations to be rendered in exchange for work or other services
 (including, but not only, construction works, and agency
) : when the principal terminates the contract unilaterally, the contract is necessarily terminated, but he will have to pay damages if there was no right to terminate the contract for non-performance (see infra) or on one of the more specific grounds determined by law (cfr. supra n° 180 and 181).

Under Belgian law, the contract is also necessarily terminated when performance of a non-monetary main obligation is made totally impossible even by the creditor himself in such a way that continuing the contract makes no sense (e.g. destruction of the rented goods by the tenant)
.
ff) Temporary suspension.

(249) Specific performance is temporarily excluded where a term of respite (grace) has been granted to the debtor (see supra n° 216 (additional period granted for performance, Nachfrist), and n° (certain moratoria by operation of law, extension of payment by the judge on the basis of art. 1244, 2 or 1184, 3 C.C. (excluded under CISG), further certain collective measures in order to avoid bankruptcy, etc.). It is definitively excluded in case of bankruptcy, unless the trustee prefers to perform the current contracts.

b) Enforcement s.s.

1° General.

(250) Factual enforcement of the right to specific performance requires an “enforceable title”. Under Belgian law, this can be a judgment which is enforceable (not subject to appeal or declared enforceable notwithstanding appeal) or an “exequatur” of a foreign judgment or arbitral award condemning the debtor to perform, or a notarial deed containing the obligation to be performed.

Even within the European Union, foreign judgments are not enforceable as such, but national courts are obliged to give “exequatur” to judgments from other member states (and some other states) in civil and commercial cases under a limited number of conditions (European Judgments Conventions - Brussels, San Sebastian and Lugano Conventions).

In some cases, specific summary proceedings are organized, esp. in favour of creditors having a right of mortgage or pledge.

2° Monetary debts

(251) Monetary debts are enforced by recourse on the assets of the debtor (forced sale) or on assets on which the creditor has a security right (mortgage or pledge), irrespective of their owner. Further, national legal systems have organized a number of collective procedures such as bankruptcy (in  Belgium limited to tradespersons and commercial companies), etc. Some collective procedures can be opened by the debtor himself (e.g. cession of estate (art. 1265 sq. C.C.), liquidation of a com​pany
, liquidation of an inheritance accepted under the benefice of inventory (art. 803 sq. C.C.), etc.).

3° Non-monetary obligations
(252) Non-monetary condemnations can be enforced in different ways. Common to them is the possibility of an astreinte, i.e. a penalty imposed by the judge in case of non-compliance with his decision, existing in most legal systems. Under Belgian law
, unlike some other legal systems, the penalty has to be paid to the other party (and not to the state)
. 

(253) Further possibilities depend on the nature of the obligation. Where the condemnation is based on a property right (obligation to deliver or restitute), it is normally capable of direct enforcement (seizure of the goods, expulsion of an ex-tenant, etc.), where necessary with (police) force. Where the debtor is condemned to “give” in the sense of a consent to transfer of property (often in a specific form, such as a formal deed), the judgment itself can take the place of the necessary deed. In case of sale of land e.g., the judge can provide that the judgment itself can be registered in the land register. Where the obligation is an obligation not to do, the creditor can obtain permission to re-establish the former situation, where necessary with (police) force. Where the condemnation relates to an obligation to do something, the creditor could also entrust performance to a third party and recover the costs from the debtor, but this is rather a form of damages than specific performance.

c) Estoppel

(254) Under the PECL, the creditor of a non-monetary obligation loses the right to specific performance if he fails to seek it within a reasonable time after he has or ought to have become aware of the non-performance
.
3. Right to withhold performance.
a) General conditions
(271) Whereas termination of a contract (i.a. releasing the terminating party from the terminated obligations) requires a fundamental non-performance of the other party, this is not required for a mere suspension of performance (cfr. infra n° 273). Where both obligations are sufficiently related to each other (synallagmatic in the large sense, cfr. supra n° 104), each party can withhold performance until the other party offers to perform, unless the first party has a duty to perform first (or has caused himself the failure to perform of the other party, or the risk passed already to him)
. 

In case of obligations to deliver goods to be dispatched, the creditor of the price can even stop the goods “in transitu”, i.e. prevent the handing over of the goods to the other party even though that party holds a document which entitles him to obtain them
.

Where the non-performance is excused by an impediment which is total and permanent, the contract is terminated automatically (cfr. infra), and the right to withhold performance will not apply anymore to the original obligations (it may apply to the obligations arising out of termination). 

(272) Further, a party can also withhold performance until the other party offers to perform, or gives sufficient security, even when the first party has a duty to perform first, for as long as it is clear that there will be a non-performance by the other party (not caused by the first party) when the other party's performance becomes due (“exceptio timoris” in case of anticipatory non-performance)
 (Belgian law has some difficulty with this, cfr. supra). Normally, in those cases the party suspending performance has a duty to give notice of the suspension to the other party
.

b) Restrictions.

(273) A party may withhold performance only insofar as the non-performance does justify this, i.e. in proportion to non-performance. A complete withholding is only justified where the non-performance of the other party is total or at least fundamental
.

Where a party has already performed part of its obligation (e.g. delivered the goods sold), but his non-performance is nevertheless fundamental, the other party may withhold the price completely, but he may be obliged by the requirements if good faith to put the offer the goods at the disposal of the other party during suspension (unless withholding the goods may be justified by an additional claim to damages)
.

(274) As long as the contract is not terminated, the debtor can “merely” suspend his obligations, and thus not obtain the effects (at least not all) entailed only by termination. This means that the right tot suspend performance does not entitle a debtor to render performance of his obligation definitively impossible
. This limits the possibility of withholding performance especially in case of obligations where a suspension can not be “overtaken” anymore by performing later on, as is normally the case with obligations to continuous performances (e.g. obligations not to do; obligations to leave goods continuously at the disposal of the other party, esp. renting contracts; obligations for a continuous supply, e.g. of electricity). Withholding such performances is thus only permitted :

- for perfect synallagmatic obligations : in case of fundamental non-performance by the other party
. A notice to the other party seems required.

- for imperfect synallagmatic obligations (esp. obligations to restitute goods) : the debtor may merely suspend his obligations, but not terminate the contract, unless he disposes of a more specific remedy, such as selling off the goods and compensate the product with his claims, in the cases organized or allowed by statute or by the judge (see infra n° 277). As suspension is only permitted as an anticipation of performance, the debtor can no longer withhold performance when the debtor of the other obligation is discharged without liability.

c) Additional rules for imperfect synallagmatic relations.

(275) In case of perfectly synallagmatic obligations, the fact that the other party offers sufficient security for his performance does not deprive the first party of his right to withhold performance (except withholding for anticipatory non-performances). This is different in case of imperfect synallagma
.
(276) Withholding performance of an obligation which is not perfectly synallagmatic with the non-performed obligations of the other party is to be understood as a form of (conservatory) seizure in one’s own hand (or an anticipation of such a seizure). Therefore, it is not permitted where a seizure would not be either
. This is different in case of perfectly synallagmatic obligations
, where it will also be possible to discharge oneself by set-off even if the right of the other party cannot be seized anymore (as e.g. in case of bankruptcy).

(277) Where the performance which may be withheld is the restitution of goods (imperfect synallagma), it will usually imply a “right of retention”, which is a kind of implied right of pledge. Its opposability towards third parties has basically to be judged according to the normal rules of pledge (property law). Belgian doctrine and case law does not always see clearly this nature of the right of retention and hesitates to apply all rules on pledges, with the effect that it is sometimes not clera how the right can be realized. For a number of specific cases, statutory rules explicitly refer to the rules on pledges (e.g. for the right of retention of commission agents) or organize similar procedures for selling-off the goods
.
4. Termination of contracts.
a) Conditions for termination.
1° Fundamental non-performance
(255) As explained supra (n° 215), termination normally requires a fundamental non-performance or a performance which is assimilated to fundamental non-performance because it is not rendered within the reasonable additional period after a notice by the creditor
. Specific clauses can normally grant the creditor the right to terminate a contract even for non-performance which cannot be considered fundamental, unless the restrictive function of good faith applies. In certain obligations, such an extension beyond the common rule is excluded by a specific provision (renting contracts (art. 1762bis C.C.; labour contracts
). 

The rules are to some extent different under the EC Directive on consumer goods and guarantees : Art. 3 (5) provides the possibility of termination (called rescission) only where          (a) the seller has not completed the remedy within a reasonable time or (b) the seller has not completed the remedy without significant inconvenience to the consumer, and even then not when the lack of conformity is minor.

Things are more complicated in case of multi-party-contracts, where specific questions arise
.
2° Termination in case of excused non-performance

(256) Under CISG and the PECL, there are no further substantial requirements for the right to terminate (art. 9:301 PECL; art. 49 (1) CISG). Termina​tion is possible whether or not the funda​men​tal non-performance is excu​sed. A party can not terminate where the non-performance is cau​sed by his own acts (8:101 (3) PECL) nor when the other party was entitled to suspend perfor​mance (see infra - strictly speaking, there is no “non-performance” in this case). This does not exclude that, in some circumstances, both parties can terminate the contract at the expense of the other party. 

Even where non-performance is excused by a merely temporarily impediment, the creditor may terminate the contract if the delay amounts to a fundamental non-performance (PECL 8:108 (2)). Where the impediment excusing the non-performance is total and permanent, the contract is terminated automatically and without notice at the time the impediment arises (PECL 9:303 (4)). 

Except as to temporary impediments, the same rules apply under Belgian law
 and most other legal systems, but in case of a temporary impediment, the creditor may (under Belgian law) nor​mal​ly not refuse a late perfor​man​ce if performance in conformity with the contract is still possible (especially in case of successive performances or continuous performance, where a conforming tender is possible for the period after the suspension of the contract). The creditor may only terminate the contract if the conditions for the restrictive function of good faith are met (i.e. that it would be manifestly unreasonable to oblige the creditor to pay for such late performance).

It should be clear that, even where the impediment excusing the non-performance is total and permanent, the contract is not terminated and the creditor has nor right to terminate it either insofar as the risk has already passed upon him (cfr. supra).

3° Anticipatory non-performance.

(257) Under the PECL, as in many modern legal systems, incl. CISG, a right to terminate is recognised also where prior to the time for performance by a party it is clear that there will be a fundamental non-performance by him the other party may terminate the contract (“Anticipatory Non-Performance”, PECL 9:304, art. 72 CISG). CISG adds that if time allows, the party intending to declare the contract avoided must give reasonable notice to the other party in order to permit him to provide adequate assurance of his performance, unless the other party has declared that he will not perform his obligations (art. 72 (2) and (3)).

Belgian law does recognise this traditionally  only in specific cases, such as bankruptcy or diminution of securities given for the debt (art. 1188 C.C., see supra n° 93), but case law has added the case where also where prior to the time for performance the debtor himself declares he will not perform and the possibility of termination on the basis of non-performance of the additional duties good faith imposes on the debtor even prior to the time for performance.

4° Formalities

(258) Under the PECL, termination is by notice to the other party (art. 9:303 (1))
, except where a party is excused through an impediment which is total and permanent (then the contract is terminated automatically and without notice at the time the impediment arises, art. 9:303 (4)). As stated supra, the Civil code (art. 1184 C.C.) traditionally required a judicial control a priori , unless the right to terminate the contract by mere notice was stipulated in a valid clause of the contract, but case law has recognized that a creditor may terminate the contract by mere notice when the non-performance is fundamental, subject to a control a posteriori by the Courts (as in most other legal systems). Further, termination by mere notice is explicitly provided for certain types of obliga​tions, at least for cases of non-performance where the fundamental character is evident (such as termination of a labour contract for a “serious motive” making further cooperation impos​si​ble
). Judicial termination remains necessary only in a limited number of cases.

5° Estoppel.
(259) Under CISG and the PECL, the aggrieved party loses his right to terminate the contract unless he gives notice within a reasonable time after he has or ought to have become aware of the non-performance (PECL 9:303 (2)). 

A more detailed rule can be found in art. 49 (2)  and 64 (2) CISG : 

- in cases where the debtor has performed, the creditor loses the right to declare the contract avoided for late performance, unless he does so within a reasonable time after he has become aware that performance has been rendered;

- in cases where the debtor has performed, the creditor loses the right to declare the contract avoided for any breach other than late performance, unless he does so within a reasonable time :

(i) after he knew or ought to have known of the breach; 

(ii) after the expiration of any additional period of time fixed by the creditor (Nachfrist) or after the debtor has declared that he will not perform his obligations within such an additional period.

Under belgian law, there are some specific statutory rules for certain contracts (e.g. labour contracts
, insurance contracts
). In other cases, the aggrieved party will lose his right to terminate when a waiver of this right can be established or when late termination would be manifestly contrary to good faith. A waiver is often recognised when the terminating party has continued to perform himself the contract after he has or ought to have become aware of the non-performance for more time than strictly necessary
. This is seen as evidence that non-performance was not fundamental for the terminating party.

Under some rules, a party also loses the right to terminate a contract if it is impossible for him to make restitution of the performance recevied substantially in the condition in which he received them (art. 82 (1) CISG, but with many exceptions). In most systems, however, this can also be solved by obliging the terminating party to pay damages for performance he cannot restitute (see infra n° 256). Such estoppel (retaining all other remedies apart from termination) is, however, appropriate where the goods (or part of the goods) received have been sold or used abnormally or after he discovered or ought to have discovered the lack of conformity (art. 82 (2)(c) CISG).

Further, some specific duties of diligence (notice) are imposed upon the creditor in case the aggrieved party knows or has reason to know that the other party still intends to tender within a reasonable time
 and in case a late tender is made before termination
. 

b) Effects of termination

1° Discharging effect and time of such discharge.
(260) Termination of the contract releases both parties from their obligation to effect and to receive future performance
. Where termination is partial or relates only to the part of a contract after a certain moment of time, parties are released only for those parts of the contract (cfr. infra 2°). From the moment of termination, performance of the original obligations (or the terminated part of them) becomes undue (for the effects, see infra 3°). Apart from obligations to restitute the performances who became undue or to undo them, parties can be liable for additional damages (infra, 4°).

(261) As termination does not “cure” non-performances committed before the moment of termination
 - which means that a non-performance by the terminating party before the moment of termination can be invoked by the other party in order to terminate the contract and/or to claim damages from the terminating party, too - it is important to know at which moment precisely the contract is terminated. This question differs from the question in how far past performances have to be rendered, with which it is often confused; whether performances rendered have to be restituted (or compensated) is another question as whether a non-performance already committed is “cured” in the sense that it doens’t give rise to any remedy. In other words, until the date of termination, parties have to respect the original obligations; from the day of termination on, they have to respect the obligations arising out of termination.

Under the PECL, termination is effected by notice (art. 9:303 (1)). Notice can also include a summons to appear in court. The original obligations are thus terminated at the moment the notice becomes effective (cfr. supra), unless they survive termination.

The same rules apply under Belgian law, even where termination is judicial : in that case, termination becomes effective from the day of the summons (or other form of demand)
, unless the plaintiff asks termination only from a later moment (as e.g. the date of the judgment)
. The judge is thus normally not terminating the contract, but only confirming the validity of termination by the plaintiff
.

2° Partial termination (ratione materiae or temporis).

(262) Where according to the terminating contract, several performances had to be rendered, or a continuous performance during a certain period of time, it has to be decided whether termination affects all obligations or only part of it. Most legal systems will restrict termination especially in case of contract to be performed in parts
, and opt for full termination in other cases (termination “ex tunc”). In my opinion, the relevant criterium is whether the obligations (esp. the non-monetary obligations) are “divisible” into parts or not according to the interpretation to be given to the contract; if this is the case, termination has to affect only the parts to which the non-performance is fundamental, and the whole contract only when the non-performance is fundamental to the whole of it.

Where the obligations are divisible, they will in practice often be divided using the date of termination itself; this means that obligations relating to the period of time up to this date remain due and the obligations from that day on become undue (so-called termination “ex nunc”). But this is not the only possible moment on which to base the division of the obligations. In some circumstances, it is maybe better to take e.g. the day of non-performance itself (e.g. tenant who has left the house). Sometimes, the notice of termination itself will indicate a later date
.

The rules of the PECL imply that termination does not affect synallagmatic obligations which have been performed on both sides
 and this solution should be approved. The party who terminates the contract may also reject the property received if its value has been fundamentally reduced as a result of the other party's non-performance
.

(262bis) A specific form of partial termination can be seen in price reduction (as it is possible even in case of excused non-performance). This is given as a possibility in art. 9:401 PECL
 and art. 50 CISG
.
3° Effects of obligations becoming undue.
(263) As to the obligations who do not survive termination, but become, on the contrary, undue, obligations of restitution arise where they have been rendered already. Obligations surviving termination, on the other hand, still have to be rendered (specific performance and/or damages).

(264) According to art. 1379 C.C. and 9:308 PECL, property which has been supplied on the basis of a terminated obligation can be recovered and has to be returned. The same applies to money (art. 1376-1377 C.C. and 9:307 PECL)
. Both follow also from art. 81 (2) CISG.

Under Belgian law, in case of specific goods, the property right itself returns automatically (and retroactively) to the other party, due to the “real effect” of termination (implied in its so-called retro-activity)
.  Although this matter is not explicitly dealt with in the PECL (as a matter of property law), this solution is implicitly rejected.

Supra, n° 104 and 105, we have seen the difference between perfect and imperfect synallagmatic obligations in this respect. The debtor is released from an obligation to give or deliver goods, but not from the obligation to restitute goods which he has received by virtue of the terminated contract. If both parties are bound to make restitution, these obligations are also synallagmatic, so that parties must do so concurrently
.

(265) Art. 1379 C.C. further provides that, where the goods cannot be returned or their value is diminished due to fault (negligence) of the party who received the goods, that party has to pay damages, but not for fortuitous damages (as to normal use, see infra  266).

Under the PECL, such damages have to be paid to the terminating party, too (general rules on damages). The same is not provided where the terminating party itself has, by its fault, caused the diminution of value of the property he has to restitute. In my opinion, the same rule has to apply,  but evidently, the duty of care for property received on the basis of a then valid obligation and before the obligation to restitute them arises, cannot be the same as for goods one is already obliged to supply or restitute. One could also say that the terminating party acts is contrary to good faith by termination this part of the contract where he has himself made restitution in kind substantially impossible - and this is basically the approach in art. 82 CISG
. This provision indeed provides that the buyer loses the right to declare the contract avoided or to require the seller to deliver substitute goods if it is impossible for him to make restitution of the goods substantially in the condition in which he received them, unless

(a) this impossibility is not due to his act or omission; or

(b) the goods or part of the goods have perished or deteriorated as a result of the examination (imposed on the buyer at the time of delivery); or 

(c) if the goods or part of the goods have been sold in the normal course of business or have been consumed or transformed by the buyer in the course normal use before he discovered or ought to have discovered the lack of conformity.

In the cases where termination remains possible and is done, the buyer must account to the seller for all benefits which he has derived from those goods (art. 84 (2)(b) CISG).

 (266) Other performances, including the use one has had of property, cannot be returned. In these cases, compensation is due in money. The PECL provide that the party who has rendered the performance “(...) may recover a reasonable amount for the value of the performance to the other party” (art. 9:309). Under CISG, the buyer must account to the seller for all benefits which he has derived from the goods or part of them (art. 84 (2)). Under Belgian law, a similar result is reached with the actio de in rem verso, which is in our law limited to the enrichment of one party and the impoverishment of the other (the smallest amount of both). Although restitution of performances in case of termination is not based on this action as such, the measure is similar. By virtue of art. 1378 C.C., no compensation would be due for the use of restituted goods, when this use could not be considered undue before notice of termination
. Thus, no compensation is due for the use of money received as a price (comp. infra on intrest).

A frequent case is the “occupation indemnity” due by a tenant who remains in the rented house after the date he should have left pursuant to termination (which may be higher than the rent he would have paid had the contract not been terminated for that period).

(267) Even where the date of termination is not used to distinguish the terminated obligations form the surviving ones (i.e. when termination is not ex tunc), it plas a role as to the obligations to restitute. Indeed, it is at that moment that such obligations arise; from that moment on, they have to be performed as any other obligation with a similar object and the common remedies for non-performance do apply. E.g. rent is due from that date
 (unless a summons is required); impossibility or diminution of value of goods to be restituted arising after that date have to be judged according to the normal rules, etc. Each party is entitled to withhold restitutions and/or compensation until the other party offers to perform his obligations arising out of termination, etc.

4° Additional damages.
(268) Insofar as the terminating party is not sufficiently compensated by the termination of the contract itself (i.e. by being released from his obligations) and the restitutions to be made, he is entitled to damages for loss caused by the other party’s non-performance which is not excused
.

In order to determine the damages, one has to compare the position of the terminating party with the position in which he would have been if the contract had been duly performed, taking into account as well the loss suffered as the gain of which he has been deprived
 (so-called “positive interest”, cfr. supra). The damages will normally consist of the gain (of which he has been deprived) for the terminated obligations
 and the losses which do not correspond to the direct object of the original obligations, but are consequential to their non-performance (damage to other assets or interests of the terminating party). Further rules on damages are discussed infra.
(269) Where both parties have terminated the contract for non-performances of the other party which are not excused, these non-performances do not cancel each other. Each parties are liable for the losses he caused (even if the obligations to compensate will be set-off for the smallest amount).

(270) Where non-performance is excused, the debtor is - according to art. 1303 C.C. - nevertheless obliged to transfer or hand over the rights or benefits he obtained in relation to the goods he was obliged to give or restitute. 
5. Compensation (damages).

(278) Damages for non-performance can play (and combine) different roles, basically three :

- replace a performance which is impossible or when the creditor refuses to receive it any longer
 (without terminating the contract - and thus with performance of his own counter-obligation); if performance is not impossible, it must be fundamental before the creditor may refuse late performance, cfr. supra n° 215 sq.;

- compensate the specific positive interest (benefit of the transaction ) lost in case of termination of the contract;

- compensate additional (“consequential”) losses caused by non-performance, incl. late perfor​mance or defective performance.

The general measure of damages is such sum as will put the aggrieved party as nearly as possible into the position in which he would have been if the contract had been duly performed (PECL 9:502). It thus includes loss of profits (comp. art. 74 CISG).

(279) A party is liable for damages only where non-performance is not excused
. 

He is not liable for loss suffered by the aggrieved party to the extent that the aggrieved party contributed to the non-performance or its effects
. This rule does not follow from the notion of causality itself (a causal link with the acts of the aggrieved party does not exclude a causal link with the non-performance); in Belgian law, it is based on equity or the restrictive function of good faith. Further, the non-performing party is not liable for loss suffered by the aggrieved party to the extent that the aggrieved party could have reduced the loss by taking reasonable steps. But the aggrieved party is entitled to recover any expenses reasonably incurred in attempting to reduce the loss
.

1° Monetary obligations s.s.
(280) Where the obligation which is not performed is a monetary debt s.s. (liquidated debts), damages will only have an additional function : performance cannot be definitively impossible, but only delayed. For such delay, the creditor is entitled to interest on that sum to the time of payment. Under the PECL, interest is due from the time when payment is due and the interest rate is the average commercial bank short-term lending rate to prime borrowers prevailing for the contractual currency of payment at the place where payment is due (art. 9:508 (1) PECL). Under Belgian law, interest is due only from the day of a notice given buy the creditor (mise en demeure, cfr. supra n° 220) (unless stipulated otherwise), and the interest rate is statutorily determined (and adapted), namely by Royal Decree. Until 1-9-1996, the rate was 8 %, since then it is 7 %. Under CISG, , interest is due from the time when payment is due, but no interest rate is specified (art. 78).

On the interest itself, interest can, according to the C.C. (art. 1154 C.C.) be claimed only when the unpaid interest relates to at least one full year (mandatory, except customs contra legem relating to bank account and deposito accounts).

(281) Under the Civil Code, no other compensation will be awarded for late performance of monetary debts (see art. 1153 C.C.), except in case of intentional non-performance, or on the basis of an explicit clause, or in case of a debt in a foreign currency which devaluates since the time payment was due. Under the PECL, however, ”the aggrieved party may in addition recover damages for any further loss so far as these are recoverable under (the common rules for damages)” (art. 9:508 (2)) (see infra on the condition of foreseeability).

(282) Liquidation of debts will normally take place in national currency
. Belgian courts accept, however, to condemn, when this is demanded, to pyament of the amount in Belgian francs corresponding tot the amount in another currency (this normally gives the creditor a chocie, as explained supra n° 89).
2° Obligations which are primarily non-monetary.
(283) Where the obligation which is not performed (or performed in a defective manner) is not a monetary debt, compensation is due according to one or more of the three measures indicated supra (n° 277). Compensation is usually granted in money (liquidating the losses into a sum of money). But at least under Belgian law, the creditor may ask compensation in any other form which is more appropriate. Thus, compensation of a violation of an obligation not ot do will primarily consist of restoration of things in their former state, by the debtor or on his account (art. 1143 C.C.). More generally, Belgian law gives priority to compensation “in natura” where demanded by the aggrieved party.

(284) Where damages have to replace the performance of the other party or to compensate the losses caused by termination of the contract, the situation of the creditor is compared with the position in which he would have been if the contract had been duly performed. 

The PECL have a more precise rule by distinguishing situation where a cover transaction has been made from other situations : 

- “Where the aggrieved party has terminated the contract and has made a cover transaction within a reasonable time and in a reasonable manner, he may recover the difference between the contract price and the price of the cover transaction as well as damages for any further loss so far as these are recoverable under (the common rules for damages)”
.
- “Where the aggrieved party has terminated the contract and has not made a cover transaction but there is a current price for the performance contracted for, he may recover the difference between the contract price and the price current at the time the contract is terminated as well as damages for any further loss so far as these are recoverable under (the common rules for damages)”
.

The question whether the creditor could terminate the contract or replace performance by the debtor by performance by a third party, has been dealt with supra (standard of “fundamental non-performance”). Further, the question arises whether the creditor is not obliged to (terminate and) make a cover transaction without delay in order to reduece the loss. This will be the case where the contract concerns goods or services with quickly fluctuating prices. This has been dealt with (a contrario) supra n° 247 (no specific performance where a cover transaction was reasonable).

The comparison is normally made at the time of payment, or, if a judgment intervenes before payment, on the date of the judgment (the rule of nominalism only applies to obligations which are primarily monetary, not to damages).

(285) Where damages are claimed for additional (“consequential”) losses caused by non-performance, (incl. late perfor​mance or defective performance), there is a requirement of causality. As the notion of causality in this context is basically the same as in tort law, it will be discussed in Part. III.

As to damages claimed for additional (“consequential”) losses caused by non-performance of a contractual obligation, the PECL, CISG and Belgian law limit liability to foreseeable damages
. This limitation does neither apply to intentional non-performance nor to non-contractual obligations under Belgian law. Further, unforeseeability is understood quite restrictively : not the actual loss must have been foreseeable, only the type of losses.

Some legal systems also apply other limitations to the losses which have to be compensated. None of them are known under Belgian law
. This question is also discussed in Part III.

3° Liquidation of damages by specific clauses.
(286) Contracts frequently provides that a party who fails to perform is to pay a specified sum to the aggrieved party for such non-performance. Such clauses are in principle valid. The creditor is thus discharged form the burden of proof and will even receive that sum irrespective of his actual loss.

Legal systems have limited the validity of such clauses with different techniques. Belgian law basically recognizes two levels of control :

- the clause is totally invalid where, seen from the moment at which it was stipulated, it will grant the creditor a greater benefit in case of non-performance than performance would do
.

- where the clause is not totally invlaid, it can be reduced to a reasonable amount where it is grossly excessive in relation to the actual loss (resulting from the non-performance and the other circumstances)
.

H. CHANGE OF CREDITOR (INCL. EFFECTS OF SIMILAR SITUATIONS)
(287) As a consequence of the fact that creditors’ rights are seen as assets, their transferability, and thus the change of creditor, is accepted in principle. Although the transmission (including transfer) of creditors’ rights can be seen primarily as a matter of property law, property law depends to a large degree on the law of obligations, which determines the internal relationship between debtor and creditor. We deal more specifially with the internal relationship 1) in respect to the conditions for transmission of a creditors’ right and thus modification of the creditor and 2) as to the consequences of a change of creditor. The effects between the old and the new creditor are determined according to the nature of that contract; they are discussed here only insofar as they are governed by rules from the general part of the law of obligations. 

1) Conditions for transmission of a creditors’ right.

a) The determination of transferability by the internal relationship.
(288) Creditors’ rights can, in principle, be transmitted from the (original) creditor to a new creditor, according to the different modes of transmission of goods recognized by property law. Such modes are mainly the following  :

- modes of transmission “under general title”, such as succession (inheritance), formation of a marital community, etc.

- accession (“qualitative rights”; security rights);

- transfer on the basis of obligations (sale, donation, etc.);

- subrogation.

Creditors’ rights can also be transmitted partly to another person in the form of a limited property right : a right of usufrucr or a right of pledge or a similar right, such as the “collective” right of pledge of the concurrent creditors in case of bankruptcy or attachment (seizure) of the creditors’ right, or the right of the creditor of an obligation to support or maintain (family or ex-family) who has obtained a so-called delegation of income.

No transmission takes place in case the debtor engages in a new debt, such as in case of (perfect or imperfect) delegation, discussed supra n° (124) ff.

(290) Some creditors’ rights, however, are contracted (or imposed) in view of the creditor personally and can therefore not be transmitted without the consent of the debtor. Sometimes, they can not even be transmitted with his consent, namely where the right of the debtor not to be faced with another creditor is mandatory.

Whether a creditors’ right is contracted or imposed in view of the creditor, depends purely on the internal relation​ship between the debtor and the creditor (as determined by interpretation, supplementation, etc.). Certain rights arising out of specific contracts are normally considered to be of this nature (e.g. the rights of the principal against an agent; shares in private companies; etc.). In other cases, it depends upon the interpretation of the contract. In general, it is perfectly possible to create creditors’ rights as “not transferable”, but strictly limited to the person of the creditor, or transmissable only in certain modes (e.g. by way of succession) or after the fulfillment certain conditions (e.g. restrictions on the transfer of shares in a public company). 

If, however, a debtor has engaged in a debt (and corresponding creditors’ rights) which is incorporated in a negotiable instruments (and thus not a nominative right), to order or bearer, or incorporated in a “dematerialized” effect, abstraction is made from all restrictions which are not apparent from the instrument itself. The debtor can not rely on restrictions agreed with the creditor or following from their internal relationship. Here, an exception is made only in case of inducement of breach by the third party (which normally requires actual knowledge of the restriction).

These rules generally apply mutatis mutandis also to the possibility of seizing these creditors’ rights.

(291) Some creditors’ rights cannot be transferred or seized or only in a certain form or under certain conditions, for reasons relating only to the protection of the original creditor himself (e.g. right to wages, social security benefits and similar benefits) These rules are not discussed here, as they are a matter for property law or for the law governing the relationship between the original creditor and the person to whom he wants to transfer his rights.

(292) Whether a creditor’s right can be divided and transferred partially in that sense, is equally determined by the internal relationship (see supra n° 130 on indivisibilty on the active side).
b) Specific rules for certain modes of transmission.

(293) The specific requirements for the differents modes of transmission are discussed in property law (or family property law or company law), except 1° transmission on the basis of “personal” subrogation, which is traditionally discussed in the law of obligations because it is based on payment (performance), 2° transmission based on accession, because it depends on the qualification of the creditors’ right as “accessory” to another good or right, and 3° transmission of rights to acquire certain things by a take-over on the basis of a right of preference.

The requirements for a stipulation in favour of a third party, which show some similarity to transfer (at least as to its effects, see infra 2), are discussed in contract law (Part II).

1° Subrogation
aa) personal subrogation (art. 1249-1252 C.C.) 

(294) Personal subrogation in the strict sense of the word always requires at least that somebody :

- pays effectively (this means : insofar as the right of the original creditor is effectively extinguished)

- the debt of someone else, which means a debt or part of a debt to which one does not have to contribute (this does not exclude that the performing party is nevertheless liable for the debt; this is even the most frequent case of subrogation).

It will take place in a number if cases, by operation of law or on the basis of an agreement stipulated by the performing party.

aaa) by operation of law 

(295) Subrogation takes place by operation of law in the four cases enumerated by art. 1252 C.C. :

1° payment by another creditor of the debtor of a debt which is secured by a right of mortgage or pledge which gives the original creditor priority over the performing party;

2° payment by the person who buys an immovable from the debtor of a debt which is secured by a right of mortgage;

3° payment by another debtor who is also liable for payment of the debt (insofar as the payment exceeds his own “contribution”, cfr. supra n° 294

4° payment by a heir of the debtor who has accepted the succession under the benefice of inventory (intra vires) but pays from his own assets.

bbb) by agreement between the original creditor and the person who pays (art. 1250, 1° C.C.)
(296) Such an agreement must be concluded at least at the time of payment and the subrogated party must have some interest in paying the debt.

ccc) by formal agreement between the debtor and the person who pays (art. 1250, 2° C.C.) 

(297) Such agreement is subject to strict formalities, such as a notarial deed. The performing party must also stipulate a notarial deed of receipt from the original creditor or follow the formal procedure of consignation.

bb) quasi-subrogation

(298) A situation similar to subrogation is created by law in a number of cases, where a third party pays effectively (this means : the right of the original creditor is effectively extinguished), but pays his own debt (a debt which is independent the debt of the debtor against whom he is subrogated). For this reason, it is called quasi-subrogation. The legislator has created such a right in a number of cases. They normally concern cases where the performing party is obliged to compensate a party suffering damages (or similar obligations, such as continued payment of wages in case of incapacity) on another basis than tort law, and is subrogated in the rights of the victim against the party who caused the dmages. The most important ones can be found : 

- in insurance law : first party insurers are subrogated in the rights of the insured person against liable third parties  (art. 41 Land Insurance Contracts Act 1992 (with the exception of family members liable without intentional tort); art. 22 Insurance Act 1874, as to transport insurance); insurers of labour accidents in the rights of the victim against liable third parties (other than the employer) (art. 47 and 60 Labour Accidents Act; art. 14 Public Servants Labour Accidents Act).

- in labour law : employers who pay “guaranteed wages” (continuation of pay) are subrogated in the rights of employees against third parties liable for the damages caused to them by an accident (art. 52 § 4 and 75 Labour Contracts Act 3-7-1978)

- in social security law : e.g. art. 136 § 2, 4 Medical care and invalidity insurance legislation (Royal Decree 14-7-1994)
; art. 8 Closure Fund Act 30-6-1967; art. 4 Flexible Retirement Age Act 20-7-1990, etc.

Quasi-subrogation has this been used extensively by the legislator in order to uphold principles like “the tortfeasor pays” or “the polluter pays” and to prefer a system of third party insurance rather than first party insurance, although the latter could be more efficient in certain domains
.

(299) Exceptionally, a third party can be subrogated for more than his performance (in case of partial performance) or before he has paid :

- insurers who have to pay periodically during a long term (e.g. invalidity insurance) enjoy in some cases an  die anticipatory subrogation, e.g. according to art. 47 Labour Accidents Act.

- for reasons of efficiency, insurers are sometimes subrogated in the whole debt although they pay only part of it. This is the case for credit insurers (art. 75 Land Insurance Contracts Act 1992).

cc) real subrogation.
(300) A  (full ort partial)transmission of a creditors’ right and thus a change of creditor will also take place by operation of law, where the creditors’ right serves to compensate the loss or destruction of a thing, which does belong wholly or in part to a third party, esp. where a third party has a security right on the thing. Where the third party has only a limited right on the thing, he will normally obtain a similar limited right on the replacing creditors’ right. Seee.g. Art. 10 L. Hyp. (Mortgages Act) : rights acquired as a consequence of destruction of a mortgaged good are pledged in favour of the mortgagee; Art. 58 Land insurance contracts Act 1992 : when an insurance company pays compensation on the basis of a first party insurance (fire, theft etc.), it is subrogated in the rights the first party acquired due to the fact giving rise to the payment by the insurer (where these rights are creditors’ rights, the subrogaztion can as well be qualified as “personal” as “real”); e.g. when goods are sold under reservation of title and the buyer sells them further, the former owner is entitled to the right on the price arising out of the second sale.

As to rights in material things, subrogation is traditionally accepted only on the basis of a statutory rule; where the right to be transmitted is, however, a creditors’ right, doctrine tends to accept real subrogation as a general rule
. 

2° Accession
(301) Certain creditors’ rights are considered to form a unity with other rights (or part of them) and follow therefore automatically the fate of the main right (accessorium sequitur principale). Accessory creditors’ rights under Belgian law are e.g. :

1) “qualitative rights” (they belong to somebody in his quality of owner of a certain thing). E.g. the warranties of the buyer are normally qualitative, thus transmitted to the new owner when the thing is sold again; the owner can thus act directly against the producer. Creditors’ rights related to the property of a certain thing (“qualitative rights”) will pass automatically in case of transmission of the thing insofar as they are not yet demandable (mature) at the time of the transmission; the rights already demandable at that time normally rermain with the former owner.

2) accessory personal security rights, namely rights against sureties (cfr. supra).

3° Transmission by a take-over on the basis of a right of preference.

(302) Some types of creditors’ rights, esp. rights to acquire certain things (land, shares, etc.) created by contract, can some​times be taken over by a third party (third party in relation to that contract) who has some right of preference by virtue of which he can put himself in the place of the original creditor irrespective of the will of the contracting parties (original creditor and debtor). The party who takes over the right arising out of the contract also has to perform the obligations; insofar as these have already been performed by the original cocontractor, the party who takes over will have to refund the original cocontractor (and sometimes pay interest). The main examples of rights leading to such a take over are the right of pre-emption of the farmer in case of sale of the farmed land, the right of take-over of co-heirs in case of sale of one’s share in the estate by another co-heir (art. 841 C.C., also applicable in case of dissolved partnerships and similar situations of co-property), and the right to take-over the acquisition of disputed rights sold by the person with whom one is in dispute over it to a third party (art. 1699 C.C.).

2) The effect of transmission and similar situations.
a) Effect in the relation between the new creditor and the debtor of the right) : the debtor can rely on all the defences of the original relationship.

(303) Questions such as to whom a debtor can pay have, already been discussed supra n° (85-86), as well in case of apparent creditor afterassignment and subrogation, as well as in partial transmission of a creditor’s right  (by constitution of a right of usufruct or a right of pledge or a similar right, such as in case of seizure, or the right of the creditor of an obligation to support or maintain (family or ex-family) who has obtained a so-called delegation of income.

We will discuss here only the question which defences the debtor can rely on against the new creditor.

(304) As a rule, a creditors’ right is transmitted in the state it was, burdened with all the limitations, exceptions or defences existing at that moment. The debtor can thus rely, against the new creditor, on all the defences out of his relationship with the old one existing (not : mature) at the time of transmission. This includes e.g. a right of suspension (exceptio non adimpleti contractus) arising out of the synallagmatic character of the original relationship, even if the non-performance is only established after the transfer. This “old” relationship is often called the “provision relationship” (term originally used only in case of delegation). Defences arising after that moment, however, play no role in the relationship between the debtorand the new creditor (e.g. a set-off which would have taken place with a debt of the old creditor), except where the transmission was made by the old creditor in fraud of the rights of his debtor (e.g. to avoid set-off) (comp. in European law CJEC 1-3-1983, 250/78, DEKA t. EEG). On the other hand, the debtor can lose his right to rely on certain defences by estoppel. As said supra n° 173, the debtor often loses his right to suspend performance towards the new creditor (assignee), if he has not given notice of a non-performance by the assignor of which he was aware, within a reasonable time after being asked by the assignee.

(305) A similar principle can be found in a situation which is similar to assignment, namely the stipulation in favour of a third party : the debtor can also rely, against the third party, on all the defences out of his relationship with the stipulator.

(306) The situation is quite different where the creditors’ right has been incorporated in a negotiable instrument, to order or bearer, or in a “dematerialized” effect. In such case, abstraction is again made from all exceptions which are not apparent from the instrument itself. The debtor can not rely against the new creditor on exceptions agreed with the old creditor or following from their internal relationship, unless the new creditor acts fraudulently.

(307) On the other hand, the debtor cannot rely on exceptions relating to the relationship between transferor and transferee, subrogating party and subrogated party, etc. (the so-called “valuta relationship”), except insofar as they would make the transmission (or stipulation in favour of a third party) contrary to public order (e.g. a stipulation in favour of a third party hiding an illicit donation).
b) Effects in the relation between transferor and transferee.
(308) These depend on their mutual relationship. Where it is a transfer in the strict sense of the word, the underlying obligation will be part of a contractual or statutory relationship which will determine the possible obligations between those parties. But the same is basically true also for other modes of transmission. 

Certainly, the old creditor has a duty to respect the property of the new creditor; but this duty is a mere consequence of his property right and can in principle be claimed erga omnes. And further, where the old creditor collects the debt without authority, the new one will have an action based on undue payment, but again, this does not follow from the mere transmission of the right. 

Some obligations or duties could beseen as arising out of the fact of transmission itself, e.g. the duty to deliver all titles or evidentiary documents (comp. art. 6:143 dutch NBW)

(309) In case of partial subrogation, however, the subrogated debtor has to give preference to the subrogating debtor, who hasto be paid first, according to the maxim “Nemo contra se subrogasse censetur” (art 1252 C.C.). In the special case of art. 75 Land Insurance Contracts Act 1992 (credit insurance), where the credit insurer is fully subrogated,  even if he has paid only part of the claim, a proportional division has to take place.
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ccc) Different obligations implied in obligations to give.

ccca) The obligation to transfer property

cccb) The obligation to furnish (factual delivery)

cccc) Warranties

2° Facere, non facere
b) Single, successive, continuous performances.

1° Single performance.

2° Successive performances.

3° Continuous performance

c) Reasonable efforts (best efforts) v. result  v. guarantee

Categories and effects.

Appraisal

d) Personal or impersonal character (intuitu personae) / qualitative obligations.

1°  Obligations requiring personal performance.

2° Not strictly personal obligations

3° Qualitative obligations
e) Obligations corresponding to personal rights or rights whereof transfer is restricted.

3. Gradations in the binding force of obligations

a) Onerous v. gratuitous.

b) Obligations of professionals v. consumers.

c) Obligations with open terms.

4. Determination of quality, place, time, parties and other modalities of performance.
a) Quality of performance

1° General 

2° Relation between quality and time (duration)
- Applications.

- Conclusions.

b) Place of performance

1° Default rules.

aa)  Monetary obligations

bb) Obligations to give or restitute a (specific or generic) thing

cc) Other non-monetary obligations

2° Standardised clauses.

c) Time of performance

d) Unity or partiality of performance.

e) Costs of performance

f) The party to perform

g) The party to whom to perform

1° Performance (to) the creditor or other entitled party.

aa) creditors’ rights charged with limited property rights

bb) acquisition of the right by a new creditor

2° Capacity of the creditor to receive ?

3° In which cases payment to another party discharges the debtor.

aa) Exceptio dubii; payment to a neutral party

bb) Authority of agents to receive

cc) Change of creditor not known to the debtor; other apparent debtors

dd) effect of enrichment

h) Form and currency of payment of money

i) Intention to perform ?

k) Capacity of the debtor.

5. Burden to cooperate of the creditor.

`

6. Rules on notices.

C. MODALITIES OF OBLIGATIONS
1. Obligations with a term (time)

a) Definition and sources.

b) Suspensive terms

1° Effects.

aa) Terms in favour of the debtor.

bb) Terms in favour of the creditor. 

2° Invalid terms.

c) Extinctive terms

2. Conditional obligations and variable obligations.
a) Definition  of condition.

b) Suspensive conditions or conditions precedent.

1° Effects.

2° Sources; implied conditions.

c) Resolutory (terminating) conditions or conditions subsequent

1° Types and effects.

2° Sources; implied conditions.

d) Modifying conditions or variation mechanisms

1° Mechanisms and their possibility.

2° Restrictions to such mechanisms.

e)  Invalidity of certain conditions and its effects.

3. Interdependent obligations

a) Synallagmatic obligations

1° Definitions.

a) Perfect synallagma.

b) Imperfect synallagma.

2° Effects

b) Interdependency and abstraction in multiparty relationships.

4. Plurality of debtors with linked debts.

(...)

5. Plurality of creditors
(...)

6. Alternative or facultative obligations.

a) Cumulative obligations.

b) Alternative obligations

c) Facultative obligations

D. PERFORMANCE & DISCHARGE BY PERFORMANCE, COMPENSATION, CONSENT OF THE CREDITOR AND ESTOPPEL.
1. Performance.
a) General.

b) Determination of the actual time of performance.

c) Appropriation of performance (toerekening)

d) Effects of performance by a third party.

2. Set-off or compensation (schuldvergelijking or verrekening, compensation, Aufrechnung)
a) General requirements for all modes of set-off

b) The different modes of set-off and their specific requirements.

1° Compensation by operation of law.

2° Judiciary compensation.

3° Conventional compensation.

4° Administrative compensation.
3. Consent of the creditor and estoppel.

a) Consent of the creditor in general.

1° Waiver

2° Variation or novation of the obligation.

aa) Variation or novation of the debtor.

aaa) general.

bbb) delegation of debts.

bb) Variation or novation of the content (including modalities) of the obligation; declaratory agreements

3° Acquittal (discharge by receipt). 

b) Estoppel

1° General.

2° Estoppel of remedies for defective performance.

3° Estoppel as sanction for depriving the debtor of rights of recourse or redress or diminishing them. 

4° Some other forms of estoppel

c) Presumptions of performance.

E. OTHER MODES OF MODIFICATION OR  TERMINATION
1. Effect of certain modalities.
2. Changed circumstances (rebus sic stantibus, frustration, imprévision)

a) Force majeure

b) Other cases of changed circumstances

4.  Other possibilities of unilateral termination.

a) Obligations for an indefinite period 

b) Licit unilateral termination 

c) Revocation in consumer contracts.

d) Transfer of contract by the debtor and resulting in his discharge without the consent of the creditor. 

5. Extinctive prescription

a) Effects.

b) Period of time

c) Interruption.

d) Starting point of prescription.

e) Suspension or respite of prescription.

f) The imperative character of rights derived from the rules on prescription.

6. Fatal periods

7. Confusion
8. Take-over of a contract by a third party irrespective of the consent of debtor and creditor.

9. Specific mechanisms of inheritance law.
10. Legislative intervention.

F. NON-PERFORMANCE IN GENERAL

1. Introduction.
2. General rules on non-performance and forms of non-performance.
a) Non-performance as a unitary category

b) Fundamental and non-fundamental non-performance.

c) Mora (demeure, verzuim, Verzug)

d) Mora creditoris.

3. Excused and not excused non-performance.
4. The passing of risk (periculum) as to counter-performance (in synallagmatic obligations)

a) Position of the problem.

b) Passing of risk and its effects.

c) Moment of the passing of risk

5. Notices relating to non-performance.

G. REMEDIES FOR NON-PERFORMANCE

1. Introduction.

2. Specific performance
a) Right to specific performance

aa) Performance would be unlawful or impossible 

bb) Unreasonable effort or expense

cc) Personal character
dd) Reasonable cover transaction

ee) Unreasonable to make the debtor pay for performance he refuses

ff) Temporary suspension.
b) Enforcement s.s.

1° General.

2° Monetary debts

3° Non-monetary obligations

c) Estoppel
3. Right to withhold performance.
a) General conditions 

b) Restrictions.

c) Additional rules for imperfect synallagmatic relations.

4. Termination of contracts.
a) Conditions for termination.

1° Fundamental non-performance

2° Termination in case of excused non-performance

3° Anticipatory non-performance.

4° Formalities

5° Estoppel.

b) Effects of termination

1° Discharging effect and time of such discharge.

2° Partial termination (ratione materiae or temporis).

3° Effects of obligations becoming undue.

4° Additional damages.

5. Compensation (damages).
1° Monetary obligations s.s.
2° Obligations which are primarily non-monetary.

3° Liquidation of damages by specific clauses.

H. CHANGE OF CREDITOR (INCL. EFFECTS OF SIMILAR SITUATIONS)

1) Conditions for transmission of a creditors’ right.

a) The determination of transferability by the internal relationship

b) Specific rules for certain modes of transmission

1° Subrogation

aa) personal subrogation (art. 1249-1252 C.C.)

aaa) by operation of law 

bbb) by agreement between the original creditor and the person who pays (art. 1250, 1° C.C.)

ccc) by formal agreement between the debtor and the person who pays (art. 1250, 2° C.C.) 

bb) quasi-subrogation

cc) real subrogation

2° Accession

3° Transmission by a take-over on the basis of a right of preference.

2) The effect of transmission and similar situations.

a) Effect in the relation between the new creditor and the debtor of the right) : the debtor can rely on all the defences of the original relationship

b) Effects in the relation between transferor and transferee.

� They even tend to equate the rules on non-performance of general duties (constituting a tort) with those concerning the non-performance of obligations. See further in this Ch. I under A 3.


� Comp. the definition of subjective right by F.C. von SAVIGNY.


� Examples of rules which have formally been based on tradition are : the obligation of the seller to examine the goods offered or sold (maxim “spondet peritiam artis”); or the mitigation of commissions stipulated by agents.


� See e.g. the works of W. WILBURG in Austria; NIEUWENHUIS, Drie beginselen van contractenrecht, in the Netherlands, M.E. STORME, De invloed van de goede trouw ..., and Rechtszekerheid en vertrouwensbeginsel in het belgisch recht, etc.


� The theoretical difference is that a legal rule in the strict sense does not lose its validity by not being observed, whereas customs lose their validity if there is either no observance or no conviction of necessity (opinio iuris ac necessitatis) anymore. 


� Belgian contract law implies a general duty of care (related to the person of the other party as well as his assets and other interests) in all contractual and some other obligatory relationships, giving rise to contractual liability for consequential loss - similar to the general duty of care existing in extracontractual relationships and giving rise to liability in tort.


� CISG art. 7 (1) “In the interpretation of this Convention, regard is to be had to its international character and to the need to promote uniformity in its application and the observance of good faith in international trade.” 


� PECL 1:201. Good Faith and Fair Dealing : “(1) Each party must act in accordance with good faith and fair dealing”. Compare i.a. art. 1134, 3 and 1135 CC; BGB § 242; NBW art. 6:2; It. CC art. 1175 (correttezza)


�  E.g. Cass. (B.) 22-6-1978, RW 1978-79, 1438 ff.


� Art. 5:101 PECL : (1) A contract is to be interpreted according to the common intention of the parties even if this differs from the literal meaning of the words.


� As French and Belgian law exclude to a large extent tort actions between parties to a contract, additional contractual duties of care play an important role : they introduce substantively (not formally) extra-contractual duties within contractual relationships.


� Comp. PECL 8:108. Excuse Due to an Impediment : “(3) The non-performing party must ensure that notice of the impediment and of its effect on its ability to perform is received by the other party within a reasonable time after the non-performing party knew or ought to have known of these circumstances. The other party is entitled to damages for any loss resulting from the non-receipt of such notice”.


� Cass. B. 22-6-1978, RW 1978-79, 1438 and 1443.


� E.g. PECL 9:505. Reduction of Loss : “(1) The non-performing party is not liable for loss suffered by the aggrieved party to the extent that the aggrieved party could have reduced the loss by taking reasonable steps”.


� E.g. PECL 1:202 : Duty to Co-operate : “Each party owes to the other a duty to co-operate in order to give full effect to the contract”.


� This does not exclude that the party who abuses its right can be liable, but this is a secondary effect. First, one has to establish whether the party acts legitimately or not. If the party does act outside its right (incl. abusing it), it will be liable for the damages caused by it. But is is not necessary to establish damages caused by the other party in order to prevent it from abusing his right or obtain a declaration that he is without right to act in a certain way. Loss or limitation of rights therefore constitutes an independent sanction, irrespective of a possible liability for damages.


� This is the standard formulation of the doctrine of abuse of rights since Cass. 10-9-1971, R.C.J.B., 1976, 300.


�  Cass. 17-5-1990, Arr. Cass. 1989-90 n° 546 = RW 1990-91, 1085


� PECL Article 9:504: Loss Attributable to Aggrieved Party : “The non-performing party is not liable for loss suffered by the aggrieved party to the extent that the aggrieved party contributed to the non-performance or its effects”.


� Compare PECL 6:106. Determination by a Third Person : “Where the price or any other contractual term is to be determined by a third person (1) (...) (2) If a price or other term fixed by a third person is grossly unreasonable, a reasonable price or term shall be substituted”.


� PECL 6:106 : Determination by a Third Person : “(1) Where the price or any other contractual term is to be determined by a third person, and it cannot or will not do so, the parties are presumed to have empowered the court to appoint another person to determine it”.


PECL 6:107 : Reference to a Non Existent Factor : “Where the price or any other contractual term is to be determined by reference to a factor which does not exist or has ceased to exist or to be accessible, the nearest equivalent factor shall be substituted”.


� See on this question D. TALLON (dir.), La détermination du prix dans les contrats, étude de droit comparée, Institut de droit comparé Paris II, 1989; M.E. STORME, "De bepaling van het voorwerp van een verbintenis bij partijbeslissing", TPR 1988, 1259 et seq.


� See Cass. (Fr.) 29-11-1994 and 8-12-1995.


� Comp. PECL 6:105. Unilateral Determination by a Party : “Where the price or any other contractual term is to be determined by one party whose determination is grossly unreasonable, then notwithstanding any provision to the contrary, a reasonable price or other term shall be substituted”.


Article 1 (1) of the Annex to the EC-Directive on unfair terms in consumer contracts has introduced an even stricter rule in relation to consumer contracts, where it lays down that may be regarded as unfair, terms (not individually negotiated) which have the object or effect of "providing for the price or goods to be determined at the time of delivery or allowing a seller of goods or supplier of services to increase their price without in both cases giving the consumer the corresponding right to cancel the contract if the final price is too high in relation to the price agreed when the contract was concluded".


� Comp. Appeal Gent 17 May 1996 as to a promise to sell. 


� Comp. art. 65 CISG : 


“(1) If under the contract the buyer is to specify the form, measurement or other features of the goods and he fails to make such specification either on the date agreed upon or within a reasonable time after receipt of a request from the seller, the seller may, without prejudice to any other rights he may have, make the specification himself in accordance with the requirements of the buyer that may be known to him. 


(2) If the seller makes the specification himself, he must inform the buyer of the details thereof and must fix a reasonable time within which the buyer may make a different specification. If, after receipt of such a communication, the buyer fails to do so within the time so fixed, the specification made by the seller is binding.”


Comp. also specific provisions as HGB § 375 concerning the "Bestim�mungskauf".


� See e.g. PECL Article 9:502: General Measure of Damages : “The general measure of damages is such sum as will put the aggrieved party as nearly as possible into the position in which it would have been if the contract had been duly performed. Such damages cover the loss which the aggrieved party has suffered and the gain of which it has been deprived”. Comp. next footnote.


� See e.g. PECL Article 4:117. Damages: “A party who avoids a contract under this Chapter may recover from the other party damages so as to put the avoiding party as nearly as possible into the same position as if it had not concluded the contract, provided that the other party knew or ought to have known of the mistake, fraud, threat or taking of excessive benefit or unfair advantage”.


� Mora creditoris, see infra.


� The distinction between insurance contracts allowing a fixed sum and those allowing compensation of the real damage is important in several respects. In the first case, the compensation can be cumulated with compensation of the second type. in the first case, the insurer is not subrogated in the rights of the insured party, whereas in the second case he is, etc.


� Comp. Cass. (B.) 26-5-1931, Pas., 180; Cass. (B.) 9-3-1933, Pas., 159.


� Article 9:508 PECL. Delay in Payment of Money : “(1) If payment of a sum of money is delayed, the aggrieved party is entitled to interest on that sum from the time when payment is due to the time of payment at the average commercial bank short-term lending rate to prime borrowers prevailing for the contractual currency of payment at the place where payment is due”.


� See art. 3 of the Act of 30-12-1885 as modified by Act of 12-7-1991. Before 1991, a judgement always condemned the debtor to the amount of BF necessary to buy the due amount of foreign currency. The 1991 Act allowed also the use of the ECU, now replaced by the Euro of which the Belgian Franc is merely a non-decimal expression.


� Comp. art. 30 CISG : “The seller must deliver the goods, hand over any documents relating to them and transfer the property in the goods, as required by the contract and this Convention.”


� “Except where the parties have agreed otherwise, the goods do not conform with the contract unless they are contained or packaged in the manner usual for such goods or, where there is no such manner, in a manner adequate to preserve and protect the goods.”


� As to the validity of an obligation which is impossible form the outset, see infra.


� Art. 41 CISG : “The seller must deliver goods which are free from any right or claim of a third party, unless the buyer agreed to take the goods subject to that right or claim. However, if such right or claim is based on industrial property or other intellectual property, the seller's obligation is governed by article 42.”


Art. 42 (1) CISG : “The seller must deliver goods which are free from any right or claim of a third party based on industrial property or other intellectual property, of which at the time of the conclusion of the contract the seller knew or could not have been unaware, provided that the right or claim is based on industrial property or other intellectual property: 


(a) under the law of the State where the goods will be resold or otherwise used, if it was contemplated by the parties at the time of the conclusion of the contract that the goods would be resold or otherwise used in that State; or 


(b) in any other case, under the law of the State where the buyer has his place of business. 


�  Comp. N. CATALA, La nature juridique du paiement, LGDJ Paris 1961, spec. no. 37. Contra : P. van OMMESLAGHE, Rev. Dr. ULB, 1993 p. 9 ff. and others pretending that performance is always a unilateral legal act.


�Obligations are perfectly qualitative when the old debtor is discharged, they are imperfectly qualitative when the old debtor remains liable together with the new one.


� The Draft PECL Ch. 12 deviate from this general rule, by making “an assignment made in breach of a (valid) prohibition of assignment nevertheless effective against the debtor where (a) the assignee neither knew nor ought to have known of the prohibition, or (b) the assignment is made under a contract for the assignment of future claims to money”. 


� Some complication results from the fact that the criteria for distinguishing gratuitous acts and acts for consideration in view of the formalities for the formation of a contract (or promise) are not the same as the criteria to distinguish onerous and gratuitous acts for “substantive” problems. The notion of a gratuitous contract is much more limited in the rule on formalities than it is for the application of these substantive rules.


� PECL 6:108 Quality of Performance : “If the contract does not specify the quality, a party must tender  performance of at least average quality”. Comp. art. 1246 C.C. See also 2, 2 (d) EC Directive Consumer guarantees : consumer goods must in principle “show the quality and performance which are normal in goods of the same type and which the consumer can reasonably expect, given the nature of the goods (...) and taking into account any public statements on the specific characteristics of the goods made about them by the seller, the producer or his representative, particularly in advertising or on labelling”.


� See e.g. art. 2, 2 (a), (b) and (d) EC Directive Consumer guarantees : consumer goods must in principle “(a) comply with the description given by the seller and possess the qualities of the goods which the seller has held out to the consumer as a sample or model  (b) (be) fit for any particular purpose for which the consumer requires them and which he made known to the seller at the time of conclusion of the contract and which the seller has accepted  (d)show the quality and performance (which are normal in goods of the same type and) which the consumer can reasonably expect, (given the nature of the goods and) taking into account any public statements on the specific characteristics of the goods made about them by the seller, the producer or his representative, particularly in advertising or on labelling.”


� Comp. art. 35 (2) (a) CISG, art. 2, 2 (c) EC Directive Consumer guarantees ; consumer goods must in principle “(be) fit for the purposes for which goods of the same type are normally used”.


� One of the rare articles where this distinction has been developed in a clear manner - at least for sales law - is H. GROSS & F.J. WITTMANN, "Technischer Zuverlässigkeit als Gegenstand kaufvertraglicher Regelung", BB (Betriebsberater), 1988, 1126 sq. The distinction is also clearly made by J. GHESTIN, "Harmonisation des droits nationaux en matière de conformité et de garantie", rapport de synthèse au 1er colloque de la FIEDA, Aix-en-Provence 7-8 maart 1980, in Les ventes inter�na�tio�nales de marchandises, Economica, Paris 1981, (369) 387 No. 40. See also my De invloed van de goede trouw op de kontraktuele schuldvorderingen,  Nos. 167 and 504-506.


� CISG art. 36 (1) : “”(1) The seller is liable in accordance with the contract and this Convention for any lack of conformity which exists at the time when the risk passes to the buyer, even though the lack of conformity becomes apparent only after that time”; less clear art. 3 (1) EC Directive Consumer goods and guarantees : “The seller shall be liable to the consumer for any lack of conformity which exists at the time the goods were delivered”.


� See also art. 36 (2) CISG :” The seller is also liable for any lack of conformity which occurs after the time indicated in the preceding paragraph and which is due to a breach of any of his obligations, including a breach of any guarantee that for a period of time the goods will remain fit for their ordinary purpose or for some particular purpose or will retain specified qualities or characteristics”.


� Thus e.g. Art. 5 (3) EC Directive consumer goods & guarantees : “Unless proved otherwise, any lack of conformity which becomes apparent within six months of delivery of the goods shall be presumed to have existed at the time of delivery unless this presumption is incompatible with the nature of the goods or the nature of the lack of conformity”.


� Cass. 18-11-1983, R.W., 1984-85, 47 note G. BAERT.


� Except S. DE COSTER, "De aansprakelijkheid na oplevering voor (lichte) verborgen gebreken. Grondslag en toepassingsvoorwaarden ", T. Aann., 1989, 333 sq., and maybe F. LAURENT, Principes de droit civil,  XXVI nr. 57-58 and  H. DE PAGE & R. DEKKERS, Traité , IV nr. 898 B. 


� Cass. 18-5-1961, Pas., I, 1006; Cass. 5-2-1981, Arr., 632.


� Art. 11 states : “If the seller has given an express undertaking relating to the goods which is stated to have effect for a certain period of time, whether expressed in terms of a specific period of time or otherwise, the limitation period in respect of any claim arising from the undertaking shall commence on the date on which the buyer notifies the seller of the fact on which the claim is based, but not later than on the date of the expiration of the period of undertaking”. The warranty period is thus distinguished clearly from a prescription or similar period.


� Cass. 4-5-1939, Ateliers du Kremlin v. Ingersoll Rand, Pas., I, 223; Cass. 11-10-1979, Entreprises générales A. Lapage v. Piron, Arr., 106.


� Comp. C. JASSOGNE, "La garantie découlant des contrats d'entreprise", Ann. Lg. (Annales de la Faculté de droit de Liège),  1988, 268 No. 5. 


� Comp. the criticism made by H. GROSS & F.J. WITTMANN, BB,  1988, 1128.


� Art. 39 (2) CISG : “In any event, the buyer loses the right to rely on a lack of conformity of the goods if he does not give the seller notice thereof at the latest within a period of two years from the date on which the goods were actually handed over to the buyer, unless this time-limit is inconsistent with a contractual period of guarantee.” See also art. 40 CISG : “The seller is not entitled to rely on the provisions of articles 38 and 39 if the lack of conformity relates to facts of which he knew or could not have been unaware and which he did not disclose to the buyer.” Art. 5 EC Directive consumer goods and guarantees : “(1) The seller shall be held liable under Article 3 where the lack of conformity becomes apparent within two years as from delivery of the goods (...). (2) Member States may provide that, in order to benefit from his rights, the consumer must inform the seller of the lack of conformity within a period of two months from the date on which he detected such lack of conformity.





� Authors thus often confuse contractual warranty periods with prescription periods (e.g. H. de PAGE & R. DEKKERS, Traité, IV, No. 183). The distinction is clearly made by others, as e.g. C. JASSOGNE, "La garantie découlant de la vente", Ann. Lg., 1988, 447.


� Comp. my De invloed van de goede trouw op de kontraktuele schuldvorderingen, No. 175 and 183. However, Cass. 6-2-1975, Arr. 638, has considered a rather general warning for defects or limits of the product as sufficient (in casu the sale of a second hand laundry).


� See Cass 4-5-1939, Ateliers du Kremlin v. Ingersoll-Rand, Pas. I, 223; Cass 6-5-1977, Cras v. Lamoral, Arr., 915, R.C.J.B. 1979, 162 note M. FALLON, "La Cour de cassation et la responsabilité liée aux biens de consommation", esp. No. 10.


� For such equation, see Cass. 21-4-1988, s.p.r.l. Garage Bernard v. J. Lentini, R.G. No. 7844; M. FALLON, "Observations à propos de la garantie conven�ti�on�nelle des vices dans la fourniture des biens de consommation", J.T. (Journal des Tribunaux - belge),  1981, 242; B. DUBUISSON, "Quelques réflexions sur la présomption de mauvaise foi du vendeur professionnel", Ann. Lv. (Annales de droit de Louvain), 1988, (177) 184 sq., 192 sq.


� See CJEC, 6-10-1976, nr. 12/76, Industrie Tessili italiana Como t. Dunlop, Jur. 1976, 1473, Clunet  1977, 714 note A. HUET. The Court decided that “place of performance” was not a concept to be interpreted autono�mously, but to be determined according to the applicable (national) law.


� Art. 57 (1) CISG : “If the buyer is not bound to pay the price at any other particular place, he must pay it to the seller (a) at the seller's place of business; or (b) if the payment is to be made against the handing over of the goods or of documents, at the place where the handing over takes place.”


� Art. 31 CISG : “If the seller is not bound to deliver the goods at any other particular place, his obligation to deliver consists: 


(a) if the contract of sale involves carriage of the goods - in handing the goods over to the first carrier for transmission to the buyer; 


(b) if, in cases not within the preceding subparagraph, the contract related to specific goods, or unidentified goods to be drawn from a specific stock or to be manufactured or produced, and at the time of the conclusion of the contract the parties knew that the goods were at, or were to be manufactured or produced at, a particular place - in placing the goods at the buyer's disposal at that place; 


(c) in other cases - in placing the goods at the buyer's disposal at the place where the seller had his place of business at the time of the conclusion of the contract.”


The obligation to hand over documents follows the obligation to deliver the goods (see art. 34 CISG).


� PECL 7:101. Place of Performance : “(1) If the place of performance of a contractual obligation is not fixed by or determinable from the contract it shall be: (a) in the case of an obligation to pay money, the creditor's place of business at the time of the conclusion of the contract; (b) in the case of an obligation other than to pay money, the debtor's place of business at the time of conclusion of the contract (...)”.


� E.g. Directive 97/7 on distance sales, art. 7, 1 : 30 days.


� Thus e.g. PECL 7:102 (3); art. 33 c) CISG.


� See e.g. art. 34 CISG as to the obligation to hand over documents.


� E.g. art. 59 CISG.


� Comp. PECL 7:104 Order of performance. This rule is detailed i.a. in art. 58 CISG : “(1) If the buyer is not bound to pay the price at any other specific time, he must pay it when the seller places either the goods or documents controlling their disposition at the buyer's disposal in accordance with the contract and this Convention. The seller may make such payment a condition for handing over the goods or documents. 


(2) If the contract involves carriage of the goods, the seller may dispatch the goods on terms whereby the goods, or documents controlling their disposition, will not be handed over to the buyer except against payment of the price. 


(3) The buyer is not bound to pay the price until he has had an opportunity to examine the goods, unless the procedures for delivery or payment agreed upon by the parties are inconsistent with his having such an opportunity.”


� Comp also art. 37 (and 34) CISG.


� Thus PECL 7:112: Costs of Performance. Comp. also Art. 54 CISG : “The buyer's obligation to pay the price includes taking such steps and complying with such formalities as may be required under the contract or any laws and regulations to enable payment to be made.”


� Comp. Cass. (B.) 28-9-1973, Arr. 101 = Pas. 91.


� PECL 7:106. Performance by a Third Person : “(1) Except where the contract requires personal performance, the creditor cannot refuse performance by a third person if: (a) the third person acts with the assent of the debtor; or (b) the third person has a legitimate interest in performance and the debtor has failed to perform or it is clear that it will not perform at the time performance is due. (...)”.


� Under Belgian law at least in commercial cases, see art. 3 Commercial Pledge Act 1872, incorporated in the Commercial Code; in non-commercial cases, this can be stipulated from the owner.


� A general “direct action” in liability insurance cases is found  in Belgium, France, Norway, Denmark, Sweden and Spain. It is found in case of compulsory liability insurance in Finland and in case of motor car liability insurance only in the Netherlands, Portugal, Germany, Greece, Austria and Italy. In other cases in Germany, Italy, Austria and the Netherlands, and in transport insurance in Belgium, there is no “direct action” but a “privilege” or right of “preferential satisfaction.” 


� see art. 203 ter, 221, 301bis C.C. and 1280, 6 Belgian Judiciary Code


� Under the old provision of art. 1690 C.C., recognition could only take place in a formal (notarial) deed.


� Draft Art. 12.303 PECL.


� See for Belgium cass.(B.) 20-6-1988, Usines à Cuivre et à Zinc.


� See e.g. E.g. (Belgian) Royal Decree n° 56 of 10-11-1967 for the promotion of money of account (giro money, monnaie scripturale), art. 2 : duty to accept payment of debts between tradesman by crossed cheque or transfer of money.


� Draft PECL Art. 12.303 (2) and 12:306.


� As modified in 1994 (in Belgium). Stricter rules can be found for some types of rights; in some other countries, stricter rules apply more widely (e.g. in France).


� e.g. publication of transfer of insurance contracts in the Staatsblad/Moniteur, according to art. 78 Belgian Insurance Companies Supervision Act.


� Comp. the Geneva Convention on Agency art. 13; Art. 7:420 Dutch BW. Other systems restrict this to cases of insolvency, see e.g. Belgian Bankruptcy Code of 1997 art. 103 par. 2; Luxembourg CCom art. 567 par. 2.


� In Belgium the Act of 24 July 1921 (as amended by the Acts of 22-7-1991 and 22-3-1995) on dispossession of instruments to bearer, organising the publication of dispossession in a Bulletin and the effects of such publication).


� For Belgium, see Art. 3 of the Act of 12-4-1957.


� Comp. also PECL 7:107. Form of Payment : ”(1) Payment of money due may be made in any form used in the ordinary course of business”. UNIDROIT PICC art. 6.1.8. adds that “unless the creditor has indicated a particular account, payment may be made by a transfer to any of the financial institutions in which the creditor has made it known that it has an account”.


� E.g. (Belgian) Royal Decree n° 56 of 10 Nov. 1967 for the promotion of money of account (giro money, monnaie scripturale), art. 2 : duty to accept payment of debts between tradesman by crossed cheque or transfer of money. Government is entitled to pay by money transfer through the postal bank (Acts of 17-5-1920 and 19-3-1948).


� In Begium Art. 3 ff. Wage  12-4-1965 Act.


� See i.a. PECL 7:108. Currency of Payment : “(1) The parties may agree that payment shall be made only in a specified currency. (2) In the absence of such agreement, a sum of money expressed in a currency other than that of the place where payment is due may be paid in the currency of that place according to the rate of exchange prevailing there at the time when payment is due”.


� PECL 7:108 (3). Compare Cass. (B.) 4-9-1975.


� E.g. art. 1238, 2 C.C.


� Art. 53 CISG states that the buyer must take delivery of the goods (as as required by the contract and this Convention) without specifying the nature of this duty. Its contents are specified in art. 60 CISG :  “The buyer's obligation to take delivery consists: (a) in doing all the acts which could reasonably be expected of him in order to enable the seller to make delivery; and (b) in taking over the goods.”


� Comp. PECL 7:110 and 7:111 : 


7:110 Property Not Accepted : “(1) A party which is left in possession of tangible property other than money because of the other party's failure to accept or retake the property  must take reasonable steps to protect and preserve the property. (2) The party left in possession may discharge its duty to deliver or return: (a) by depositing the property on reasonable terms with a third person to be held to the order of the other party, and notifying the other party of this; or (b) by selling the property on reasonable terms after notice to the other party, and paying the net proceeds to that party. (3) Where, however, the property is liable to rapid deterioration or its preservation is unreasonably expensive, the party must take reasonable steps to dispose of it. It may discharge its duty to deliver or return by paying the net proceeds to the other party. (4) The party left in possession is entitled to be reimbursed or to retain out of the proceeds of sale any expenses reasonably incurred”.


7:111 Money not Accepted : “Where a party fails to accept money properly tendered by the other party, that party may after notice to the first party discharge its obligation to pay by depositing the money to the order of the first party in accordance with the law of the place where payment is due”.


� Comp. art. 1199 Italian. Cc, Swiss OR 88; BGB § 368-369, ABGB § 1426 f.;  NBW 6:48, 1. 


� Comp. NBW 6:48, 2; OR 88; BGB § 797 and 808, 2; HGB § 364. 





� PECL 1: 301 (1).


� PECL 1: 301 (2); comp. art. 24 CISG.


� and not of the contract, as sometimes incorrectly said.


� On the other hand, the fact that somebody dies before or after a certain date or before or after another person, is the object of a condition.


� E.g. the obligation of a guardian to invest the net income of his pupil within 6 months (art. 455 C.C.).


�  Comp. PECL 7:103 Early Performance : “(1) A party may decline a tender of performance made before it is due except where acceptance of the tender would not unreasonably prejudice its interests. (2) A party's acceptance of early performance does not affect the time fixed for the performance of its own obligation.”


Art. 52 (1) CISG : “If the seller delivers the goods before the date fixed, the buyer may take delivery or refuse to take delivery.”


� Comp. PECL 7:102. Time of Performance : “A party has to effect his performance: (2) if a period of time is fixed by or determinable from the contract, at any time within that period unless the circumstances of the case indicate that the other party is to choose the time.” Comp. art. 33 CISG  : “The seller must deliver the goods: (b) if a period of time is fixed by or determinable from the contract, at any time within that period unless circumstances indicate that the buyer is to choose a date”.


�  Comp. Art. 2257, 3 CC.


� See Draft Art. 15:101 PECL.


� E.g. “conservatory seizure”, according to art. 1446 Belgian Judiciary Code.


� see infra n° (ex-216); art. 47 and 63 CISG; 8:106 PECL.


� Different from belgian domestic law, CISG excludes the granting of a period of grace to the debtor by a court or arbitral tribunal when the creditor resorts to a remedy for breach of contract (art. 45 (3) and 61 (3)).


� See Draft Art. 15:101 PECL.


� There are also some other specific rules protecting buyers by imposing an immediate transfer of property. 


�  Comp. PECL 6:109. Contract for an Indefinite Period : “A contract for an indefinite period may be ended by either party by giving notice of reasonable length”. In Belgian law, a more specific rule on ending in good faith is found in art. 1870 C.C. (partnerships).


� For an example of termination of a contract of pledge, see Pres. Comm. Brussel 25-9-1996, 41. DAOR (1997) p. 77. 


� Comp. Draft Art. 14:101 (1) PECL “Contractual obligations may be made conditional upon the occurrence of an uncertain event, so that the obligations are suspended until the event occurs (suspensive condition) or come to an end when the event occurs (resolutive condition)”.


� Draft Art. 14:101 (2) PECL.


� In Belgian doctrine, it is often falsely qualified as a suspensive term. This is totally incorrect, as the term is a certain event, and payment not; the mistake resulted from the confusion between conditions affecting the obligation and conditions affecting transfer of property.


� Cass. (B.) 7-10-1982, Arr. p. 215.


� However, where the system of property law allows conveyance (traditio)of property under a suspensive condition (French & Belgian property law do allow this, many systems exclude this at least for immovable property), the act of conveyance, which is made in performance of an obligation to give under a suspensive condition, done before the realisation of the condition, is not undue insofar as conveyance itself takes place under the same suspensive condition.


� Such behaviour constitutes a non-performance in itself according to Cass. (B.) 5-6-1981, Arr. 157 = RW 1981-82, 245 = RCJB 1983, 199 Ann. HERBOTS.


� According to Draft Art. 14:102 (1) PECL, a party is bound not to impede the fulfilment of a condition where such action infringes duties of good faith and fair dealing or co-operation or otherwise amounts to an unexcused non-performance of the contract.


Non-performance of the duty to co-operate may also be sanctioned by according damages - see Cass. (B.) 5-6-1981, Arr. 157 = RW 1981-82, 245 = RCJB 1983, 199 Ann. HERBOTS. Comp. also Cass. (B.) 15-5-1986, Arr. 1248 = RCJB 1990, 106 Ann. GERARD.


� Comp. art. 6:23 NBW, BGB § 162, 1 and 815, 2; art. 156 Swiss Obligationenrecht, art. 1358-1359 Italian C.C. 


� See e.g. art. 29 Labour Contracts Act 3-7-1978 (suspension during military service).


� In Belgian law, this condition is mandatory in contracts of sale of land  including the construction of a house by the seller, as soon as the buyer has to pay before the house is finished (art. 7 Act of 9-7-1971).


� Each of the parties is buying the whole on the condition that the other party dies first. The last  survivor is thus acquiring (retro-actively or not) the whole when the condition of prior death of the others is realised.


� See e.g. art. 18 Consumer Credit Act 12-6-1991; art. 78 and 89 Trade Practices and Consumer Protection Act 14-7-1991 on distance sales c.q. transactions concluded outside the premises of the professional; Art. 6 Directive 97/7 on distance sales.


� In this sense German BGH 16-10-1995, NJW 1996 = JZ 1996 : the contract enters into force only if not revoked within the relevant period of time.


� Dominant opinion in Italian law.


� According to Draft Art. 14:102 (1) PECL, a party is bound not to impede the fulfilment of a condition where such action infringes duties of good faith and fair dealing or co-operation or otherwise amounts to an unexcused non-performance of the contract.


� E.g. Draft Art. 14:105 (2) PECL : “Where a resolutive condition is fulfilled, the relevant obligation ends as from that time. Articles 9.306 to 9.309 apply”.


� In a causal system of property, the retro-active effect of a condition on the underlying obligation to give makes that the transfer did never take place, so that the acquirer never became owner and did not acquire any authority to dispose of the goods himself. This absence of authority to dispose does not make the contract concluded by the buyer invalid, but not binding upon the owner. Sometimes, the owner will be bound by contracts concluded by the buyer, such as normal renting contracts - see ....


� Art. 6 Houserenting (principal residence) Act 20-2-1991.


� E.g. “concessions” of public services to private parties - see Cass. (B.) 31-5-1978, R.W. 1978-79, 1229. 


� E.g. art. 1728 bis C.C. concerning variation of rent for immovables.


� Art. 9 Mortgage Credit Act of 4-8-1992.


� Art. 57 of the Act of 30-3-1976 provides that industrial and commercial prices and tariffs (excluding rents for immovables, wages and salaries, and tariffs of liberal professions) in contracts concluded between Belgian residents and to be performed in Belgium, can not be linked to the general evolution of prices (“indexation”), but only to the real specific costs of performance, and even this only up to 80 %.


� Art. 30 Consumer Credit Act 12-6-1991.


�  Art. 25 Labour Contracts Act 3-7-1978.


� Comp. also art. 1587 C.C. on sales “ad gustum” : if this condition is stipulated, there is no sale (but maybe a unilateral promise to sell from the seller) as long as the goods (wine e.g.) have not been tasted and approved.


� According to art. 1660 French & Belgian CC, such a right is limited in time to maximum 5 years.


� E.g. art. 36 Belgian Labour Contracts Act 1978. The clause is illicit even if it only indirectly makes the contract dependent upon the absence of marriage (Cass. (B.) 25-6-1979, RW 1979-80, 183 = JTT 270).


� Belgian case law.


� Comp. Draft Art. 14:105 (2) PECL : “Where the invalidity of a condition affects only part of a contract, the remainder of the contract will be upheld only if it is reasonable to do so”.


� E.g. forbidden conditions in labour contracts.


� Traditionally, a distinction is made between a loan and a promise to loan; the loan is - incorrectly - seen as a new contract, not merely the performance of the promise to lend, and this new contract is described as unilateral in the sense of non-synallagmatic. This is however, incorrect if the loan is not gratuitous; the obligation of the borrower to pay rent is evidently the counter-performance for the obligation which the lender has already performed (or is performing, in the sense that he may not claim restitution before the term of the contract).


� See e.g. Cass. (B.) 12-9-1986, Arr. 43.


� Art. 1190 C.C. : “unless explicitly given ot the creditor”; PECL 7:105. Alternative performance (1) : “unless the circumstances indicate otherwise”.


� See PECL 7:105. Alternative performance (2) : “If the party who is to make the choice fails to do so by the time required by the contract, then (a) if the delay in choosing is fundamental, the right to choose passes to the other party; (b) if the delay is not fundamental, the other party may give a notice fixing an additional period of reasonable length in which the party to choose must do so. If the latter fails to do so, the right to choose passes to the other party”. Comp. BGB § 264, 2; art. 1287 it. Cc; NBW 6:19; S. RUNDSTEIN, "Der Widerspruch mit dem eigenen Verhalten im Theorie des französischen Pri�vat�rechts", Archiv für bürgerliches Recht 1919, (319) 351 ff.


� The rule in UNIDROIT PICC art. 6.1.8. (2), however, is somewhat more vague : “In case of payment by a transfer the obligation of the debtor is discharged when the transfer to the creditor’s financial institution becomes effective”. The matter is not dealt with by the PECL.


� Because the creditor has to take the initiative to cash the cheque; the principle of good faith could be invoked when the creditor unreasonably delays cashing the cheque.


� PECL 7:109 (1) : “(...)subject to paragraph 4 the party may at the time of his performance declare to which obligation the performance is to be appropriated”. 


� PECL 7:109 : “(2) If the performing party does not make such a declaration, the other party may within a reasonable time appropriate the performance to such obligation as he chooses. He shall inform the performing party of the choice. However, any such appropriation to an obligation which (a) is not yet due, or (b) is illegal, or (c) is disputed, is invalid. (...) (4) In the case of a monetary obligation, a payment by the debtor is to be appropriated (...), unless the creditor makes a different appropriation.


� PECL 7:109 : “(3) In the absence of an appropriation by either party, and subject to paragraph 4, the performance is appropriated to that obligation which satisfies one of the following criteria in the sequence indicated: (a) the obligation which is due or is the first to fall due; (b) the obligation for which the creditor has the least security; (c) the obligation which is the most burdensome for the debtor; (d) the obligation which has arisen first.


If none of the preceding criteria applies, the performance is appropriated proportionately to all obligations.


 (4) In the case of a monetary obligation, a payment by the debtor is to be appropriated, first, to expenses, secondly, to interest, and thirdly, to principal (...)”.


Compare art. 1256 CC).


� See for more detailed rules e.g.  Art. 23 Wage Protection Act 12-4-1965


� Comp; Cass. B; 19-2-1965, Pas., I, 630; E. DIRIX, in Liber amicorum Krings, (105) 107.


� See further E. DIRIX, in Liber amicorum Krings, (105) 111 ff.


� Comp. art. 1:107 PECL : “These Principles apply with appropriate modifications to agreements to modify or terminate a contract (...)”. Comp. also art. 29 (1) CISG : “A contract may be modified or terminated by the mere agreement of the parties”.


� Acceptance of a unilateral promise is only necessary under Belgian law insofar as it implies a transfer of property; unilateral promises to give are not binding unless they constitute a formal donation (with immediate transfer of property) or a handgift (also implying an immediate transfer of property), unless they are framed in another type of transaction or institution (indirect promises, etc.).


� See a contrario Cass. 2-3-1973, Arr. Cass. 651 = R.W. 1972-73, 1627 = J.T. 498; Cass. 28-2-1980, Arr.Cass. No. 410).


� See e.g. art. 29 (2) CISG : “(2) A contract in writing which contains a provision requiring any modification or termination by agreement to be in writing may not be otherwise modified or terminated by agreement. However, a party may be precluded by his conduct from asserting such a provision to the extent that the other party has relied on that conduct”; PECL art. 2:106 (2): “A party may by his statement or conduct be precluded from asserting such a clause to the extent that the other party has reasonably relied on them.”


� PECL 2:106 Written Modification Only : “(1) A clause in a written contract requiring any modification or termination by agreement to be made in writing establishes only a presumption that an agreement to modify or end the contract is not intended to be legally binding unless it is in writing.”


� Cass., 22-3-1957, Pas., I, 887.


� Comp. PECL 7:107. Form of Payment : (2) “A creditor who, pursuant to the contract or voluntarily, accepts a cheque or other order to pay or a promise to pay is presumed to do so only on condition that it will be honoured. He may not enforce the original obligation to pay unless the order or promise is not honoured”.


� Art. 52 (2) CISG : “If the seller delivers a quantity of goods greater than that provided for in the contract, the buyer may take delivery or refuse to take delivery of the excess quantity. If the buyer takes delivery of all or part of the excess quantity, he must pay for it at the contract rate.”


� These rules are discussed infra. It can, however, be mentioned already that, according to the formulation of PECL 2:102, “The intention of a party to be legally bound by contract is to be determined from the party's declarations as they were reasonably understood by the other party”.


� Comp. 201, 2 Swiss Obligationenrecht, German & Austrian HGB § 377; art. 1495 ialina C.C.; art. 39 ULIS; art. 7:23, 1 NBW; art. 51 Scandinavian sales law.


� And similarly, art. 43 (1) CISG relating to property or intellectual property defects : “The buyer loses the right to rely on the provisions of article 41 or article 42 if he does not give notice to the seller specifying the nature of the right or claim of the third party within a reasonable time after he has become aware or ought to have become aware of the right or claim.”


� Comp. art. 201, 1 Swiss Obligationenrecht, HGB § 377, etc. For specific cases, see also art. 38 (2) and (3) CISG : “(2) If the contract involves carriage of the goods, examination may be deferred until after the goods have arrived at their destination. (3) If the goods are redirected in transit or redispatched by the buyer without a reasonable opportunity for examination by him and at the time of the conclusion of the contract the seller knew or ought to have known of the possibility of such redirection or redispatch, examination may be deferred until after the goods have arrived at the new destination.”


� Specific rules will sometimes impose the assistance of or control by a professional, but this is normally done in the interest of third parties, esp. of public security.


�  See e.g. in Belgian law art. 18  Act of 25-10-1919 on Pledge of commercial firms, assignment of invoices and inspection of deliveries to consumers (one month in case of direct deliveries by tradesman to consumers), art. 55 § 4, 2 and 61 § 1 of the general conditions for supply of goods and services to public authorities (15, 30 or 60 days). Art. 1511 Italina C.C. provides a period of 8 days. 


Consumers often have also the possibility to revoke the contract completely within a short period after delivery (e.g. 7 days in case of distance sales; the period is certainly shorter than one month, but the right to revoke the contract does exist even in cse of conformity of delivery).


� And similarly, art. 43 (2) CISG relating to property or intellectual property defects : “The seller is not entitled to rely on the provisions of the preceding paragraph if he knew of the right or claim of the third party and the nature of it.”


� Art. 44 CISG.


� Comp. e.g. art. 1495 and 1667-1669 Italian C.C.


� The Belgian Cour de cassation, e.g., apparently hasn’t understood the relation between both, esp. in its judgment of 17-5-1990, R.W., 1990-91, 1073.


� In his great work Die Begrenzung privater Rechte durch Verjährungs-, Verwirkungs- und Fatalfristen, § 371-376, K. SPIRO came to the conclusion that extinctive prescription is only a species of a broader category of limitations striking (the exercise of) claims. Comp. A. PITLO, Bewijs en verjaring naar het nederlands burgerlijk wetboek, Tjeen Willink Haarlem (5) 1968, p. 198; my De invloed van de goede trouw op de kontraktuele schuldvorderingen, Story Brussel 1990, Nos. 345-346.


� Vgl. K. SPIRO, Die Begrenzung privater Rechte, § 376-377. Comp. also H.J. WIELING, "Venire con�tra factum proprium und Verschulden gegen sich selbst", AcP  (Archiv für die civilistische Praxis), 1976, 347.


� Cass. (B.) 22-1-1988, R.W. 1988-89, 90 n. E. DIRIX, J.T. 1989, 578.


� Acquittal of 2 periods is already sufficient according to 6:50 Dutch NBW, nd one is even sufficient according to art. 89, 1 Swiss Obligationenrecht.


� In case of successive or continuous performances, such a suspension, does however, imply a discharge for the (part of the) obligations corresponding to the period of suspension.


� Rightly in the Chapter on Contents, not on Non-performance.


� Art. 174/60 and 174/61 Companies Act (the old debtor remains 


� Comp. H. DE PAGE & R. DEKKERS, Traité élémentaire de droit civil belge, VII, No. 1137 C, 3°; F. GLANSDORFF, "Du caractère imprescriptible des exceptions", R.C.J.B. (Revue critique de jurisprudence Belge), 1991, 258 sq. 


� Comp., with other examples, A. KLUYSKENS, De verbintenissen, No. 247. As to limited property rights but ownership, they are considered to be subject to prescription of 30 years, but any use of the right does interrupt prescription.


� Arbitragehof (Constitutional Court) 21-3-1995; annotated by P. TRAEST, R.W., 1994-95, 1325 ff. (concerning art. 26 Introductory Criminal Procedure Act 1878); Arbitragehof (Constitutional Court) 15-5-1996 (Art. 100 ff. State Accounts Legislation 17-7-1991, formerly art. 34 sq. Act of 15-5-1846; art. 2 Prescription against or in favour of Public Aauthorities Act 6-2-1970).


� Application for an advisory proceeding, complaints even regulated by law, and even applications for binding third party decisions (bindende derdenbeslissing - tierce-décision obligatoire) thus as a rule do not interrupt prescrip�tion, because they can not lead to a judicial decision. In the case of binding third party decisions, this is unsatisfactory and an interruption under certain conditions is to be preferred. See e.g. Art. 3:316, para 3 Dutch NBW.


� Cass. (B.) 9-4-1981, R.W. 1981-82, 2489, Arr. 1980-81, 912; Cass. (B.) 29-3-1984, Pas. I, 908; Cass. (B.) 29-12-1986, Pas. 1987, I, 523; Cass. (B.) 7-4-1987, Pas. I, 935; Cass. (B.) 4-5-1990, Pas. I, 1015; Cass. (B.) 29-11-1990, Pas. I, 321, R.W. 1990-91, 1201; Cass. (B.) 3-6-1991, Pas. I, 866 concl. LECLERCQ; Cass. (B.) 24-4-1992, Arr. No. 447, R.W. 1992-93, 236.


� Cass. (B.) 23-10-1986, T.B.B.R. 1988, 209 note A. VAN OEVELEN, "Het afstand doen van het reeds verkregen gedeelte van een lopende verjaring".


� Cass. (B.) 18-5-1961, Pas. I, 1003; Cass. (B.) 28-3-1963, Pas. I, 822; Cass. (B.) 10-11-1966, Pas. I, 336, R.W. 1966-66, 1803.


�  Comp. the case of Cass. (B.) 27-10-1978, T. Aann. (Tijdschrift voor aannemingsrecht - L'entreprise et le droit, 1980, 314; Appeal Brussels 23-3-1983, R.W. 1983-84, 681; Appeal Brussels, 22-1-1986, R.W. 1987-88, 1036.


� See e.g. Cass. (B.) 11-3-1976, R.W. 1976-77, 77.


� H. DE PAGE  & R. DEKKERS, Traité,  VII, No. 1198; W. WILMS, Dagvaarding en verjaring , No. 69 sq.


� Comp.  K. SPIRO, Die Begrenzung privater Rechte,  § 399; VOIRIN, note under Nancy 17-2-1934, Dalloz, II 33, and under Trib. Senlis 26-6-1946, D. 1948, 76. Various Belgian authors have also criticized several of these qualifications, e.g. F. GLANSDORFF, R.C.J.B. 1991, (258), Nos. 11.


� See, more generally, J.A. JOLOWICZ, "Procedural questions", in International encyclopedia of comparative law XI. Torts, Chapter 13, Mohr Tübingen 1972, Nos. 64-68; K. SPIRO, Die Begrenzung privater Rechte, § 2-20, and in Festschrift für Wolfram Müller-Freienfels, p. (617) ; G. DANNEMANN, F. KARATZENIS & G.V. THOMAS, "Reform des Verjährungsrechts aus rechtsvergleichender Sicht", 55. RabelsZ 1991, 697.


� Statute of reposes is the american term used to distinguish this from the statute of limitations, governed by the "discovery rule". J.G.A. LINSSEN & A.C. VAN SCHAICK, "Van nieuw BW naar BW. VI. Rechtsvorderingen en bevrijdende verjaring; slapende honden", Advocatenblad 1992, (317) 318, use the words "absolute" v. "relative" prescription.


� The balance is disturbed in liability insurance contracts because of the possibility given by Art. 78 § 2 Land Insurance Contracts Act 25-6-1992 to limit the coverage to cases where the damage becomes known during or within 3 years after expiration of the insurance contract. As such limitation is, however, rather a limitation of the contents of the obligatrion of the insurer itself than a prescription or repose period, and as it has also been distinguished clearly from such periods by the legislator, this possibility is only mentioned and not discussed any further here.


� A well-known case is Cass. (Fr.) 23-7-1986, Rev. dr. imm. 1987, 62, T. Aann., 1988, 325, concerning the starting point of the ten year repose period in construction contracts.


� See Cass. (B.) 23-9-1977, Noordermeer, Lodewikus v. Van Loo, Arr. 107, R.W. 1977-78, 933, J.T. 1978, 362, R.C.J.B. 1980, 59 note J. MATTHIJS, "De l'effet de la négligence ou de l'imprudence de la victime du dol"; W. DE BONDT, "de invloed van de nalatigheid van de bedrogene op de vordering tot nietigverklaring en/of de vordering tot schadeloosstelling", TPR, 1986, 1183 sq.; W. WILMS, "Het recht op informatie in het verbinte�nissen�recht", R.W. 1980-81, (489) 494.


� See for this problem my "Kontraktuele kontrolerechten en bewijsovereenkomsten", in De behoorlijke beëindi�ging van overeenkomsten - La fin du contrat, Jeune Barreau/Vlaams Pleitgenootschap /B.V.B.J., Brussels 1993, p. 57 sq.


�  See Cass. (B.) 2-1-1969, Kimpe v. Fournier, Libert, R.C.J.B. 1969, 91 note J. DABIN, "Sur l'adage «Contra non valentem agere non currit praescriptio»", esp. p. 102-103.


� Comp. more generally K. SPIRO, Die Begrenzung privater Rechte, §§ 69, 83 and 127.


�  J. DABIN,  "Sur l'adage «Contra non valentem agere non currit praescriptio»", R.C.J.B. 1969, (91) esp. p. 106. Comp. also J. CARBONNIER, "Notes sur la prescription extinctive", Revue trimestrielle de droit civil, 1952, p. (171) 174; K. SPIRO, "Zur neueren Geschichte des Satzes «agere non valenti non currit praescriptio»", Festschrift für Hans Lewald bei Vollendung des 40. Amtsjahres als ordentlicher Professor im Oktober 1953 , Helbing & Lichtenhahn, Basel 1953; F. RANIERI, "Exceptio temporis e replicatio doli", Riv. dir. civ. (Rivista di diritto civile) 1971 I, (253) 290 sq., and - "Suspensione della prescrizione ed exceptio pacti sive doli", Riv. dir. civ. 1971, II, 11.


� Comp. Cass. (Fr.) 3-10-1956, Gaz. Pal. II, 323, and J. CARBONNIER, R.Trim.Dr.Civ. 1957, 141; Cass. fr. 28-10-1991, Bull. civ. I, n° 282; the articles by H. MERZ, "Auslegung, Lücken�fül�lung und Normberichtigung dargestellt an den Beispielen der unzulässigen Berufung auf Formungültigkeit und des Mißbrauchs der Verjährungseinrede", 163. AcP 1963, (305) esp. 312 sq., and F. RANIERI, "Exceptio temporis e replicatio doli  nel diritto dell' Europa continentale", Riv. dir. civ. 1971 I, 253 sq. and compare J. LIMPENS & R. KRUITHOF, "Rechtsver�ge�lijkende aantekeningen bij het begrip rechtsmisbruik", Recht in beweging, Opstellen aangeboden aan prof. mr. René ridder Victor, Kluwer Antwerpen 1973, I, p. (655) 669.


� See Appeal Gent 8-4-1982 and Cass. (B.) 8-4-1988, Modest Neirynck v. Verstraete, Kleiwaren�fa�briek Eurogas Arr. No. 482.


� Comp. J. CARBONNIER, "La règle «contra non valentem agere non currit prae�scriptio»", Rev. crit. lég. jur. 1937, 158 sq.; K. SPIRO, Die Begrenzung privater Rechte, § 95, 106-110. Much more conservative J. DABIN, R.C.J.B.  1969, 101 v.; H. DE PAGE & R. DEKKERS, Traité , VIII nr. 1238 B - but their refusal is directed specifically against a "suspension", and not necessarily against a short respite. 


� E.g. W. DELVA, Preadvies over de bevrijdende verjaring en de vervaltermijnen, p. 280; A. VAN OEVELEN, TPR 1987, No. 15. 


� Comp. Cass. (B.) 4-10-1894, Pas., I, 291.


� See Cass. (B.) 5-6-1941, Bull. Ass., 745; Cass. (B.) 25-1-1968, de Vrede v. Cordier, Arr. 702, J.T. 185; Appeal Brussels 22-2-1979, J.T. 555; A. VAN OEVELEN, TPR 1987, (1755) 1763 No. 10; M. REGOUT-MASSON, "La prescription", in Unité et diversité de droit privé, Centre de droit privé et de droit économique, ULB 1983, (408) 422 No. 26 sq.


� ECHR 20-11-1995.


� PECL 1:301 (4).


� Although early performance (before the term) or performance of a prescribed debt are “not undue” in the sense that no restitution as “undue payment” can be claimed, there is no “non-performance” where one refuses to pay before the term or to pay a prescribed debt.


� As “fundamental breach of contract” in art. 49 CISG.


� PECL 8:103. Fundamental Non-Performance. Comp. CISG art. 25 : “A breach of contract committed by one of the parties is fundamental if it results in such detriment to the other party as substantially to deprive him of what he is entitled to expect under the contract, unless the party in breach did not foresee and a reasonable person of the same kind in the same circumstances would not have foreseen such a result.”


� PECL 8:106. Notice Fixing Additional Period for Performance : “(3) If in a case of delay in performance which is not fundamental the aggrieved party has given a notice fixing an additional period of time of reasonable length, he may terminate the contract at the end of the period of notice.  The aggrieved party may in his notice provide that if the other party does not perform within the period fixed by the notice the contract shall terminate automatically. If the period stated is too short, the aggrieved party may terminate, or, as the case may be, the contract shall terminate automatically, only after a reasonable period from the time of the notice”.


Comp. art. 49 (1) (b) and 64 (1) (b) CISG.


� See e.g. art. 1871 in partnerships, art. 953 sq. in donations, art. 29 Consumer Credit Act 12-6-1991.


� PECL 8:104. Cure by Non-Performing Party : “A party whose tender of performance is not accepted by the other party because it does not conform to the contract may make a new and conforming tender where the time for performance has not yet arrived or the delay would not be such as to constitute a fundamental non-performance”.


Comp. CISG art. 48 : “(1) Subject to article 49 (= termination), the seller may, even after the date for delivery, remedy at his own expense any failure to perform his obligations, if he can do so without unreasonable delay and without causing the buyer unreasonable inconvenience or uncertainty of reimbursement by the seller of expenses advanced by the buyer. However, the buyer retains any right to claim damages as provided for in this Convention. 


(2) If the seller requests the buyer to make known whether he will accept performance and the buyer does not comply with the request within a reasonable time, the seller may perform within the time indicated in his request. The buyer may not, during that period of time, resort to any remedy which is inconsistent with performance by the seller. 


(3) A notice by the seller that he will perform within a specified period of time is assumed to include a request, under the preceding paragraph, that the buyer make known his decision. 


(4) (...)”. See also art. 34 and 37 CISG.


� See e.g. Cass. 24-3-1972, De Langhe v. Stevens, Pas., I, 693 (non-performance destroying confidence).


� See for the last case Cass. (B.) 17-1-1992, Antwerpen v. Dorr.


� Art. 1139 C.C.


� As in volatile markets (Cass. (B.) 3-5-1957, Messageries Maritimes v. Huileries de la Nethe, Arr., 731).


� E.g. art. 2 Small entreprises Credit Act of 2-5-1913


� See e.g. NBW 6:83, art. 59 CISG, Obligationerecht 108 and BGB § 284, 2.


� But many specific statutory provisions provide that interest runs automatically from the time payment had to be made, e.g. art. 10 Wage Protection Act 12-4-1965; art. 474 C.C.; art. 1378 C.C. (receeiving undue payment in bad faith); art. 1652, 2 C.C. (delay to pay the price of goods already procuring “fruits”); art. 2001 C.C. (obligation to restitute to an agent the expenses incurred).


� Cass. (B.) 4-9-1975.


� See esp. Cass. (B.) 16-1-1986, Le Hardy v. Derouaux, where the apartment rented for professional pruposes had become too small for the tenant, but the landlord refused to agree on termination of the contract although the tenant proposed a reasonable amount of damages.


� Comp. PECL 8:101. Remedies Available : “(3) A party may not resort to any of the remedies set out to the extent that his own act caused the other party's non-performance”.


� As “non-performance” also includes failure to co-operate, according to art. 1:301 (4) PECL.


� Comp. PECL 7:110 Property Not Accepted : “(1) A party who is left in possession of tangible property other than money because of the other party's failure to accept or retake the property  must take reasonable steps to protect and preserve the property. (2) The party left in possession may discharge his duty to deliver or return: (a) by depositing the property on reasonable terms with a third person to be held to the order of the other party, and notifying the other party of this; or (b) by selling the property on reasonable terms after notice to the other party, and paying the net proceeds to that party. (3) Where, however, the property is liable to rapid deterioration or its preservation is unreasonably expensive, the party must take reasonable steps to dispose of it. He may discharge his duty to deliver or return by paying the net proceeds to the other party. (4) The party left in possession is entitled to be reimbursed or to retain out of the proceeds of sale any expenses reasonably incurred”. CISG art. 85-88 :


85 “If the buyer is in delay in taking delivery of the goods or, where payment of the price and delivery of the goods are to be made concurrently, if he fails to pay the price, and the seller is either in possession of the goods or otherwise able to control their disposition, the seller must take such steps as are reasonable in the circumstances to preserve them. He is entitled to retain them until he has been reimbursed his reasonable expenses by the buyer.” 


86 “(1) If the buyer has received the goods and intends to exercise any right under the contract or this Convention to reject them, he must take such steps to preserve them as are reasonable in the circumstances. He is entitled to retain them until he has been reimbursed his reasonable expenses by the seller. 


(2) If goods dispatched to the buyer have been placed at his disposal at their destination and he exercises the right to reject them, he must take possession of them on behalf of the seller, provided that this can be done without payment of the price and without unreasonable inconvenience or unreasonable expense. This provision does not apply if the seller or a person authorized to take charge of the goods on his behalf is present at the destination. If the buyer takes possession of the goods under this paragraph, his rights and obligations are governed by the preceding paragraph.”


87. “A party who is bound to take steps to preserve the goods may deposit them in a warehouse of a third person at the expense of the other party provided that the expense incurred is not unreasonable.“


88 “(1) A party who is bound to preserve the goods in accordance with article 85 or 86 may sell them by any appropriate means if there has been an unreasonable delay by the other party in taking possession of the goods or in taking them back or in paying the price or the cost of preservation, provided that reasonable notice of the intention to sell has been given to the other party. 


(2) If the goods are subject to rapid deterioration or their preservation would involve unreasonable expense, a party who is bound to preserve the goods in accordance with article 85 or 86 must take reasonable measures to sell them. To the extent possible he must give notice to the other party of his intention to sell. 


(3) A party selling the goods has the right to retain out of the proceeds of sale an amount equal to the reasonable expenses of preserving the goods and of selling them. He must account to the other party for the balance.”


� Comp. PECL 7:111 : “Where a party fails to accept money properly tendered by the other party, that party may after notice to the first party discharge his obligation to pay by depositing the money to the order of the first party in accordance with the law of the place where payment is due”.


� This can be deduced from art. 9:101 (2).


� Comp. PECL 8:101 (3); art. 80 CISG.


�  See art. 1891 (gratuitous loan), 1927-1928 (gratuitous deposit), 1992, 2 (gratuitous agency). Comp art. 99 Swiss Obligationenrecht.


� The rule is not mandatory; further, it does not apply to all obligations to give (e.g. not to obligations to give which are accessory to an obligatio to do). 


� Not only in Belgium - see e.g. the criticism by H.C.F. SCHOORDIJK, "Inspanningsverbintenis en resultaatsverbintenis (n.a.v. 's Hogen Raads arrest van 23 feb 1968)", Bouwrecht 1969, 65.


� Comp. art. 79 (1) CISG : “A party is not liable for a failure to perform any of his obligations if he proves that the failure was due to an impediment beyond his control and that he could not reasonably be expected to have taken the impediment into account at the time of the conclusion of the contract or to have avoided or overcome it or its consequences.”


� PECL 8:107. Performance Entrusted to Another. The rule is formulated somewhat different in art. 79 (2) CISG : “If the party's failure is due to the failure by a third person whom he has engaged to perform the whole or a part of the contract, that party is exempt from liability only if (a) he is exempt under the preceding paragraph; and (b) the person whom he has so engaged would be so exempt if the provisions of that paragraph were applied to him.” Comp. Cass. (B.) 5-10-1990, Arr. n° 58. 


� PECL 8:109. Clause Limiting or Excluding Liability.


� The so-called warranties for defects are not necessarily belonging to this category. The warranty for hidden defects does in French law, insofar as the seller is a professional. Under Belgian law, however, this is only correct as to the transaction costs. A further reaching liability of the seller requires non-performance of a duty to inspect the goods (even if this duty is rather strict such non-performance presumed in case of professioanl sellers).


� Art. 3 (1) states that “The seller shall be liable to the consumer for any lack of conformity which exists at the time the goods were delivered” without exemption e.g. in case of force majeure.


� PECL 8:108 (2); art. 79 (3) CISG.


� Comp. PECL 8:108 (3) : “The non-performing party must ensure that notice of the impediment and of its effect on his ability to perform is received by the other party within a reasonable time after the non-performing party knew or ought to have known of these circumstances. The other party is entitled to damages for any loss resulting from the non-receipt of such notice”. Comp. art. 79 (4) CISG.


� See e.g. art. 66 CISG : “Loss of or damage to the goods after the risk has passed to the buyer does not discharge him from his obligation to pay the price, unless the loss or damage is due to an act or omission of the seller.”


� Art. 36 (1) and (2) CISG.


� See esp. art. Article 67- 69 CISG :


Art. 67 : “(1) If the contract of sale involves carriage of the goods and the seller is not bound to hand them over at a particular place, the risk passes to the buyer when the goods are handed over to the first carrier for transmission to the buyer in accordance with the contract of sale. If the seller is bound to hand the goods over to a carrier at a particular place, the risk does not pass to the buyer until the goods are handed over to the carrier at that place. The fact that the seller is authorized to retain documents controlling the disposition of the goods does not affect the passage of the risk. 


(2) Nevertheless, the risk does not pass to the buyer until the goods are clearly identified to the contract, whether by markings on the goods, by shipping documents, by notice given to the buyer or otherwise.” 


Art. 68 : “The risk in respect of goods sold in transit passes to the buyer from the time of the conclusion of the contract. However, if the circumstances so indicate, the risk is assumed by the buyer from the time the goods were handed over to the carrier who issued the documents embodying the contract of carriage. Nevertheless, if at the time of the conclusion of the contract of sale the seller knew or ought to have known that the goods had been lost or damaged and did not disclose this to the buyer, the loss or damage is at the risk of the seller.” 


Art. 69 : “(1) In cases not within articles 67 and 68, the risk passes to the buyer when he takes over the goods or, if he does not do so in due time, from the time when the goods are placed at his disposal and he commits a breach of contract by failing to take delivery. 


(2) However, if the buyer is bound to take over the goods at a place other than a place of business of the seller, the risk passes when delivery is due and the buyer is aware of the fact that the goods are placed at his disposal at that place. 


(3) If the contract relates to goods not then identified, the goods are considered not to be placed at the disposal of the buyer until they are clearly identified to the contract.”


� The rule is mandatory (protection of the buyer or principal) in residential building contracts where the principal is obliged to make payments before the work is finished (art. 5 Residential Building Contracts Act 9-7-1971). 


� Art. 27 Labour Contracts Act 3-7-1978.


� In case of technical interruption limited to 7 days (art. 49 Labour Contracts Act 3-7-1978); see also the specific provisions on impossibility to work due to bad weather (art. 50) or labour accidents (art. 54).


� Art. 27, 3 Labour Contracts Act 3-7-1978.


� For more details, see art. 10 sq. Commercial Agency Act 13-4-1995.


� A number of exceptions is found in specific provisions, e.g. disturbance in case of restoration up to a maxi�mum of 40 days, art. 1723 B.W.; disturbance by third parties not pretending a title on the goods, art. 1724 C.C., etc.).


� See art. 25 Land Insurance Contracts Act 25-6-1992.


� Art. 1:303 (2) PECL.


� PECL 1:303 (3), comp. art. 24 CISG


� See art. 1:303 (4) PECL, art. 27 CISG.


� Comp. generally Article 8:102 PECL. Cumulation of Remedies :”Remedies which are not incompatible may be cumulated. In particular, a party is not deprived of his right to damages by exercising his right to any other remedy” and art. 46 (1) and 62 CISG.


� According to art. 28 CISG, “If, in accordance with the provisions of this Convention, one party is entitled to require performance of any obligation by the other party, a court is not bound to enter a judgement for specific performance unless the court would do so under its own law in respect of similar contracts of sale not governed by this Convention.“ The exceptions are left to the lex fori, because no full compromise was reached. According to art. 10, 2 European Contracts Convention (Rome 1980), it is, in principle, a matter of the lex contractus, but the law of the place of performance is taken into account. In my opinion, all this relates rather to the means of enforcement (which are indeed governed by the lex fori of the place of enforcement) than to the question whether or not there is a right to specific performance.


� PECL 9:102 (1) in fine : “The aggrieved party is entitled to specific performance of an obligation other than one to pay money, including the remedying of a defective performance”.


Article 46 CISG : “


 (2) If the goods do not conform with the contract, the buyer may require delivery of substitute goods only if the lack of conformity constitutes a fundamental breach of contract and a request for substitute goods is made either in conjunction with notice given under article 39 or within a reasonable time thereafter. 


 (3) If the goods do not conform with the contract, the buyer may require the seller to remedy the lack of conformity by repair, unless this is unreasonable having regard to all the circumstances. A request for repair must be made either in conjunction with notice given under article 39 or within a reasonable time thereafter.”


� PECL 9:102 (2) (a). Further, Belgian law excludes specific performance and imposes termination of the contract where performance is not strictly impossible, but would alter the performance fundamentally, although this is caused by the debtor’s own act  - e.g. where the rented house is destroyed due to acts or negligence of the landlord, he’s not obliged to rebuild the house in order to perform his obligations as landlord; the contracted is necessarily terminated with damages (so-called falling away of the object).


� PECL 9:102 (2) (b); Belgian case law has reached the same result on the basis of the doctrine of abuse of right (restrictive function of good faith), using the proportionality principle.


� PECL 9:102 (2) (c). Comp. art. 1142 C.C; this exception is, however, interpreted rather narrowly in case law, namely limited to cases where specific performance would infringe the personal freedom of the debtor.


� E.g. in renting contracts, there are a number of cases where the landlord can terminate the contract under a duty to pay damages (see art. 3 § 3 Houserenting Act 20-2-1991).


� PECL 9:102 (2) (d).


� PECL 9:101 (2) (a).


� PECL 9:101 (2) (b). The rule is not found in CISG (see art. 62 : “The seller may require the buyer to pay the price, take delivery or perform his other obligations, unless the seller has resorted to a remedy which is inconsistent with this requirement”), but CISG contains a general reservartion concerning specific performance by reference to the lex fori (art. 28 CISG).


� Art. 1794 C.C., extensively interpreted by Belgian case law (Cass. (B.) 4-9-1980, R.W. 1980-81, 2686, Pas. 1981, 7, R.C.J.B. 1981, 523) as to include all contracts for services not with a specific object or for a specific period of time (so excluding only services for an indefinite period, because termination of such contracts is principle possible at any moment, cfr. supra n° 95 and 180, and some other cases where a contract may be terminated unilate�rally without damages, cfr. supra n° 181).


� The principal has in principle even the right to terminate the agency unilaterally (which means that there is no non-performance), unless there is a specific obligation (towards the agent or towards a third party or another principal) to maintain the authority of the agent. Agency can normally even be terminated unilaterally by the principal - see art. 2004 C.C.


� Cass. (B.) 28-11-1980, De Ronne v. De Craene, Arr., 195, R.C.J.B. 1987, 74. This will in fact only apply as to future instalments or periods and does not affect the obligation of the liable creditor to pay the performances already rendered by the other party and to compensate the other damages caused.


� In Belgium art. 178 sq. Companies Act.


� Art. 1385bis sq. Judiciary Code; idem in the Netherlands and Luxemburg (a common Benelux Statute). Comp. art. 7.2.4. Unidroit PICC.


� As in Germany or the U.K. (contmept of Court).


� PECL 9:102 (3). Under belgian law, the rule is disputed; however, the result is often reached by deducing a waiver by the creditor (often, it is possible to consider the conduct of the creditor as a waiver of specific performance, but not of damages). See e.g. Cass. (B.) 5-12-1946, Finetti v. Aux caves Toscanes, Arr., 428 (waiting for more than a year in a sale of wines). See further my De invloed van de goede trouw op de kontraktuele schuldvorderingen, n° 394 sq.


� PECL 9:201 Right to Withhold Performance : “(1) A party who is to perform simultaneously with or after the other party may withhold performance until the other has tendered performance or has performed (...)”.


� Comp. 71, 2 CISG (clarifying that CISG relates only to the rights in the goods as between the buyer and the seller).


� See PECL 9:201 (2). Comp. art. 71 (1) CISG : “(1) A party may suspend the performance of his obligations if, after the conclusion of the contract, it becomes apparent that the other party will not perform a substantial part of his obligations as a result of: (a) a serious deficiency in his ability to perform or in his creditworthiness; or (b) his conduct in preparing to perform or in performing the contract.


(...)(3) A party suspending performance (...) must continue with performance if the other party provides adequate assurance of his performance.”


� Comp. art. 71 (3) CISG.


� Comp. PECL 9:201 Right to Withhold Performance : (1) (...) The first party may withhold the whole of his performance or a part of it as may be reasonable in the circumstances”.


� This rule is esp. found in Dutch case law, e.g. H.R. 31-1-1958, Midland verf- en vernisfabriek v. De Toren; N.J. nr. 97 noot L.E.H. RUTTEN, 7. A.A., 233 noot J.H. BEEKHUIS; H.R. 4-3-1977, Kuypers v. Duyvené & Remmers , N.J. nr. 337 noot G.J. SCHOLTEN (television).


� See Cass. (B.) 24-4-1947, Valentine, Arr. Cass., 133, R.C.J.B. 1949, 125)


� Comp. Cass. (B.) 10-12-1954, Alhadeff v. Osuustukkukaupa,  Pas. I. 359; Cass. (B.) 8-12-1960, Zimmer-Debaiffe v. Over�feld, Arr. Cass., 1961, 336;see also  Cass. (B.) 6-3-1986, IMAT, Arr.Cass. nr. 432.


� Comp. BGB § 320, 2 j° 273, 3; NBW 6:55 j° 6:264. An exception must be accepted where the obligation to be withheld is an obligation to pay alimony (maintenance).


� NBW art. 6:54, c. Comp. supra the comparable restriction in case of set-off (art. 1293, 3° C.C.).


� NBW 6:54, c j° 6:264.


� See e.g. the Act of 21-2-1983 on the Sale of Goods given in reparation, custody, cleaning, etc., and many provision in transport law (art. 8, 4 and art. 33 Transport Contracts Act; art. 123 Maritime Law; art. 58, 4 River Transport Law, art. 16 CMR etc.).


� Comp. art. 3 (6) EC Directive on consumer goods and guarantees : “The consumer is not entitled to have the contract rescinded if the lack of conformity is minor.”


� A contrario from art. 32 sq. labour Contracts Act 3-7-1978.


�  See i.a. E. DIRIX, “De meerpartijenovereenkomst”, TPR 1983, 787 sq.


� Traditionally, it is said that termination only applies to synallagamatic contracts, excluding cases where the contract is only concluded when one of the performances is already rendered (the traditional view on loans e.g.). But there is no reason to exclude termination in such cases.


� Comp. art. 26 CISG : “A declaration of avoidance of the contract is effective only if made by notice to the other party.”


� Art. 32, 2° and 35 Labour Contracts Act 3-7-1978.


� Art. 35, 3 Labour Contracts Act 3-7-1978 requires a notice by the aggrieved party within 3 days after the motif became known to him.


� Art. 7 § 1, 26 § 1 and 31 Land Insurance Contracts Act 25-6-1992 require a reaction of the insurer in case of false information within one month after this became known to him.


� E.g. Cass. (B.) 7-1-1980, Dannemark v. Transex, Arr. n° 268, R.W. 1980-81, 1214; Cass. (B.) 28-6-1982, Bonduelle v. Joppart, Arr. 649, R.W. 1984-85, 684, both in labour contracts where the employer had modified the terms of the contract unilaterally; Cass. (B.) 19-9-1963, AG v. Demaret, Pas. I, 62 in an insurance contract.


� PECL 9:303 (3)(b) : “If the aggrieved party knows or has reason to know that the other party still intends to tender within a reasonable time, and the aggrieved party unreasonably fails to notify the other party that he will not accept performance, he loses his right to terminate if the other party in fact tenders within a reasonable time”.


� PECL 9:303 (3)(a) : “When performance has not been tendered by the time it was due, the aggrieved party need not give notice of termination before a tender has been made.  If a tender is later made he loses his right to terminate if he does not give such notice within a reasonable time after he has or ought to have become aware of the tender”.


� PECL 9:305 Effects of Termination in General, para (1) Para (2) states that “Termination does not affect any provision of the contract for the settlement of disputes or any other provision which is to operate even after termination”. Both rules are found also in art. 81 (1) CISG.


� In the wording of the PECL, termination does not “affect” the rights and liabilities accrued up to the time of termination, but it creates an obligation to undo or restitute. Belgian doctrine and case law sometimes come to an erroneous conclusion on this point, due to their misunderstanding the so-called retro-activity of termination.


� Cass. (B.) 29-5-1980, Arr., p. 1211.


� Cass. (B.) 9-2-1990 Tielemans v. Yamaha Motors, R.W., 1990-91, 700 accepted that a termination became effective already before notice was given, and that the creditor was free to disregard the contract even before notice where there was a manifestly fundamenatl non-performance by the other party. This remains, however, an exceptional decision.


�  See my "Het ingaan en de terugwerkende kracht van de ontbinding van wederkerige over�eenkomsten", T.B.B.R., 1991, p. 101 sq.


� Cfr. PECL 9:302 Contract to be Performed in Parts : “If the contract is to be performed in separate parts and in relation to a part to which the counter performance can be apportioned, there is a fundamental non-performance, the aggrieved party may exercise his right to terminate under this Section in relation to the part concerned. He may terminate the contract as a whole only if the non-performance is fundamental to the contract as whole”. Idem art. 51 and 73 CISG.


� This is only possible insofar as continuing the contract during that period of time is not incompatible with termination (comp. supra n° 259). 


� This follows a contrario from art. 9:306, 9:307 and 9:309. 


Article 9:307 Recovery of Money Paid : “On termination of the contract a party may recover money paid for a performance which he did not receive or which he properly rejected”.


Article 9:309 Recovery for Performance that Cannot be Returned : “On termination of the contract a party who has rendered a performance which cannot be returned and for which he has not received payment or other counter-performance may recover a reasonable amount for the value of the performance to the other party”.


� PECL 9:306 Property Reduced in Value.


� “(1) A party who accepts a tender of performance not conforming to the contract may reduce the price.  This reduction shall be proportionate to the decrease in the value of the performance at the time this was tendered compared to the value which a conforming tender would have had at that time.


(2) A party who is entitled to reduce the price under the preceding paragraph and who has already paid a sum exceeding the reduced price may recover the excess from the other party.


(3) A party who reduces the price cannot also recover damages for reduction in the value of the performance but remains entitled to damages for any further loss he has suffered so far as these are recoverable under Section 5 of this Chapter”.


� “If the goods do not conform with the contract and whether or not the price has already been paid, the buyer may reduce the price in the same proportion as the value that the goods actually delivered had at the time of the delivery bears to the value that conforming goods would have had at that time. However, if the seller remedies any failure to perform his obligations in accordance with article 37 or article 48 or if the buyer refuses to accept performance by the seller in accordance with those articles, the buyer may not reduce the price.”


� Property also includes money. In the PECL, where recovery of property is provided only where no counter-performance has been received, recovery of money is also provided where the counter-performance has been properly rejected. In my opinion, however, this is rather a question of the extent of termination (which obligations are terminated and which ones not) dealt with supra n° 262.


� And unless a third party who has meanwhile acquired the property is protected (see Property law).


� Art. 81 (2) CISG in fine.


� See supra n° .. Comp. the case of estoppel of art. 1377, 2 C.C. (supra).


� According to art. 1378 C.C., the fruits have to be restituted only from the moment the party who has to restitute is “in bad faith”. But as long as the contract is not terminated, the other party does not know yet that he has to restitute the goods and is thus not obliged to restitute or compensate the “fruits”.  


� Comp. art. 84 (1) CISG.


� Art. 1184, 2 in fine C.C. Comp. 8:102 and 9:501 (1) PECL. This was traditionally not accepted in some legal systems, as the German BGB (Article 8:102 Cumulation of Remedies : “Remedies which are not incompatible may be cumulated. In particular, a party is not deprived of his right to damages by exercising his right to any other remedy”).


� PECL 9:502 General Measure of Damages.


� In case of goods or services not paid, it is the gain of which one has been deprived, in case of goods or services not rendered, it is the extra price one has to pay for them (in a cover transaction), see infra 9:506 PECL.


� So-called “exécution par équivalent”. Under the PECL, this is found indirectly in art. 9:103 Damages Not Precluded : “The fact that a right to performance is excluded under this Section does not preclude a claim for damages”. 


� Comp. PECL 9:501 (1) : “The aggrieved party is entitled to damages for loss caused by the other party's non-performance which is not excused under Article 8.108”.


� PECL 9:504: Loss Attributable to Aggrieved Party.


� PECL 9:505: Reduction of Loss. Comp. art. 77 CISG.


� The PECL provide that “Damages are to be measured by the currency which most appropriately reflects the aggrieved party's loss” (art. 9:510 Currency by which Damages to be Measured).


� PECL 9:506 Cover Transaction; art. 75 CISG. 


� PECL 9:507 Current Price. Comp. art. 76 (1) CISG, making an exception in case “the party claiming damages has avoided the contract after taking over the goods, the current price at the time of such taking over shall be applied instead of the current price at the time of avoidance.” The “cuurent price” is specified in CISG art. 76 (2) : “For the purposes of the preceding paragraph, the current price is the price prevailing at the place where delivery of the goods should have been made or, if there is no current price at that place, the price at such other place as serves as a reasonable substitute, making due allowance for differences in the cost of transporting the goods.”


� Art. 1150 C.C. Comp. PECL 9:503. Foreseeability : “The non-performing party is liable only for loss which he foresaw or could reasonably have foreseen at the time of conclusion of the contract as a likely result of his non-performance, unless the non-performance was intentional or grossly negligent”; art. 74 CISG : “(...)damages may not exceed the loss which the party in breach foresaw or ought to have foreseen at the time of the conclusion of the contract, in the light of the facts and matters of which he then knew or ought to have known, as a possible consequence of the breach of contract.”


� Except maybe under tort law, where a claim for contractual damages is basically excluded under French and Belgian law (see infra). As to the PECL, there ar no other limitations either, see Article 9:501 Right to Damages : “(2) The loss for which damages are recoverable includes : (a) non-pecuniary loss; and (b) future loss which is reasonably likely to occur”.


� Cass. (B.) 17-4-1970.


� PECL 9:509 Agreed Payment for Non-performance; Comp. Cass. (B.) 18-2-1988, Maes v. Notaert.


� The medical care associations can even be subrogated for a higher amount than the right of the insured party against the third party, e.g. when hia right is reduced due to contributory negligence. Rather than a subrogation, this looks like a different type of recourse in favour of medical care associations.


� This tendency is even clearer in cases where a liability insurer is liable, even where the insured party is not, such as the motor car insurer in case of traffic accidents whereby a motorcar damages a pedestrian or bicyclist without negligence (art. 29bis Motorcar Insurance Act). See also art. 41, 5 Land Insurance Contracts Act 1992.


� So E. DIRIX, "Zakelijke subrogatie", R.W., 1993-94, 273 v. Other examples can be found in art. 747, 2 C.C.,  art. 567, lid 2 Bankruptcy Act, etc.
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