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- HERMENEUTIC PHILOSOPHY AND THE STUDY OF LAW,

INTRODUCTION

This essay wants to understand the event of ;aw and the
understanding involved in it as it truly happens, It thus
wants to describe the event of truth in law and do Justice
to its different moments, four of which can be distinguished,
being each in their own right as a moment of the complete
process of understanding, but not absolute on their own,
as each of them is 'aufgehoben' by another one, o

| They can be characterized as four mnoments in the legal pre-
cess, namely the geme aspect, the conflict and debate, the mo-
givation and reasoning, the decision and snetence, But they
are alsoc moments in fhe history of understaﬁding of .law, cha-
racterizing different schools or doctrines, This history runs
parallel to the developme%t in hermeneutics in other domains,
Some indications of this will first be given in thés prelimi-
nary chapter,
1o The sixteenth centurvy and rejection of tradition,

It can?happen_in the history of asculture that a tradition
becomes obscure and therefore rejected, This makes the break
with the tradition c¢lear and causes conflicts which require
a new integration, Such a conflict became overt in the six~
teenth century, centering around a new hermeneutical principle,
as well in the reformation (in theology) as in humenism (in
philology) and in the reception of roman law (in Jurisprudenee),

‘All three these trends stand for a break with the medieval
synthesis in which the threefold written heritage of antiguity
(christianity, classical literature and philosophy, and romean
" law ) had been harmonized slowly with the threefold rootedness
of the european nations in paganism, mythology and cus tomary
law (unwritten traditions),

The sixteenth century break in each of these domains of rootdd
tradition was forced in an attempt to purify the antique writ-
ten language and to give rebirth (renaﬁssance) to her content

on itself, and regain it in an immediate way through the 'sola

scriptura’ principle, [ - Ma;,u e W&W\eﬁxmﬁf Z ~ho e -




The characteristics of reformation and humenistic herme-
neutics described by GATAMER (WM 162 f.) are partly also voe
1lid for the Jurisprudence of the time then, Even if thefe was -
no need for learning a supplementsry language next to Latin,
as for Greek literature or the Bible, the purification of
medieval Latin was considered as much a necessity, And in -
jurisprudence too, it is the text who is considered to be 1ts
own interpret; there is no want for tradltlon for its correct
understanalng, the grammatical method of 1nterpretatlon is
the only accepted one and has to be guided by the understan—
ding of the whole, As for the Bible and the works of Homeros,
the unity of authorship is pPresupposed for the Codex Justini-
anuSet65, and not yet subject to historical criticism, In-
stead of the scholastic text-following gloséae and comvienta=
ries, more systematic treatises of the canon off texts are
written and the texts are puriiied from interpolations (e.z.

Jacobus Cuiacius, Antonius Faber),

2, Rationslism and the rejection of authority,

In the seventeenth century however, rot oniy i{radition

is criticized, but also the authoﬁitﬁ of the original, TRe
presupposition of its unity and originality is confronted
with historicsl criticism, Baruch de Spinoza (1632= 1677)
(Tractatus theologico-politicus as a treatise on political
and theological authority) anzlyses the Bible and the Mo
narchy, Gi;ﬁ?;:flsta Vico (1668-1744) later on the works of
Homeroii In principle, natural reason is used to uncerst ‘1103
and explsin the texts {grammatical 1nterpretatlon, deduction
from principles). Put in case of obscurity, understanding is
reached by exclusion of =211 prejudices and g search for the in-
tention of the author through historical data, in order to
exclude misunderstandings (cfr, WM p.169),
By subJjecting the authorztive texts to smeh retionsl critie
cism, more and more difficulties arose, This leads to the

"guerelle des snciens et des modernes®,




Modernism triumphed, and the authority or 1ntlcu3ty,
its normative claim, is dethroned in favour of the nresent,
The special exeﬁplarlness of classicism is no longer a prem
supposition for the hermeneutical task (WM 166) and this opens
the possibility of writing a new canon which is consicdered
more in awvcordance with natural reason, This happens as
well in philosophy (René Descartes, Discours de la mé thode,
written in french) as in law (the rise of n- tural lav, i.a,

Hugo de Grootlwff@«~~-wv~ﬂw~ Hrrmrerseodifiomtions..

3. The french revolution,

- ‘A third step in the tféunﬁh of modernism was token toe
wards the end of the eighteenth century, ﬁhlch will finglly
lead to the violent break with the past in the french revom-
lution, In theology@?2£QIVﬁlidlﬁy of revelation as given

in scrlptures is denied; and if Gods e: tistence is not re jectdd,
it is subjected to a framework of netural theology (Delsm).
The political existence of the monsrchy 1s not yet denied eibher
by the revolution of 1789, but the king is subjected to the
constitution, elaborated on the basis of the humsn rights of

the natural law doctrines, and the laws, resulting from ra-

tional -discussion in = porlia menq/as represenk@tion of the

nztion &t ﬁ P ;33;*@3#" Fod ﬁ;g-’:v‘ 3:?¢ & P /j g{’ ﬁ?p br-*#q o "P‘gf M 9442 mﬁwéf /

4, Hegel and the Code Napoldéon,

The new age opened up by this threefold break with the
past, completed in the french revolution, gives birth to
two new, more or less opposed tendencies trwing to deanl
with this break, GADAMER characterizes them by opposing
integration (Lemel) and reconstruction (Schleiermzcher ).
The same opposition dominates 3lso Jjurisprudence,

G.W.F. Hegel was aware (1770—1832) that the classical

life is only preserved as texts on monuments, teared from




their world, and that this world can not be restored;

211l tending of it is only an external doing, The true
~task of the interpret is then the realization of its
Spdirit in a higher form than pure represenation, namely

the Idea, which is on the one hand the state, and gthe

other hend the complete system of philosophy, the absolute
knowledge, in which thesis (the classical) and antithesis

(its negetion in ‘modernism and revolution) are raised into

synthesis, In thinking mediation of the spirit of History
and present life, the truth of the past itself is saved,

The idea is fulfilling the whole history in a complete

system or Gesamtkunstwerk (cfr, WM 160- 161).

- This Hegelian Tdea was already realized in 1803 - i,e,
three years before Hegel finished his 'Ph¥nomenoclogie des
Geistes! znd saw Napoleon, and seventeen yesrs before the
publication of his 'Grundlinien der Philosophie des Rechts! =
in the form of the Code Napoleon. Iits authors were also aoa-

ware of the need of nedlatlng the past tradlslon (malply .
. . ‘.'g’ "N“,/f! &

POTWIER) v1ﬁh the present aevelopncntc e o |
At o o Tt o T : {gooneaies  olmts
This medlctlon could not be a mere renresermtlon of hoge

views but reguires a realization in the form of a legal
system which is complete, coherent, absolute and in binding
force, These cheracteristics were reached by the prohibition
of deniﬁl of justice (art, L: le juge qui refucera de juger,
sous prétexte du 51lence, de 1'obscuritd ou de It'insuflffisance
de l2 loi, pourra &tre poursuivi coupable de déni de justice),
a rule for avoiding antinomies (lex specialis derogat lege
generale), the prohibition for the Judge to-decide by way of
general disposition (art, 5: Il ést défendu aux Jjuges de prow=
roncer par voie de disposition gépérale et réglementaire sur
!1es cauges gqui leur sont soumises), and the promulgation znd
enforcement of the enacted code, Tn this work, the history
of law is completed and fulfilled, as the history of philow-
sophy in Hegel's Encyclopedia,

;%;fy A .;L:'!
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Se. The historical schotil,

The idea of reconstruction hovevera is defended by the
historical school, and F,D,E, Schleiermacher (1768~1834)
finds a wdrthy partisan in Carl Friedrich von SAVIGNY (1779~
1861). As Schleiermacher rejects Hegelts rhilosophy of world
history (WM 186), von Savigny rejects a codification (Vom
Beruf unserer Zeit. fiir Gesetzgebung und Rechtsw1ssenschuftg
1814), Both ground their vision on the continustion of hisa
tory, which is not abolished by the realization of the sys~
teﬁ (WM 1T87) =nd advocate theﬁdiscovery of the actual cone
tent of a text through historiczl research, finding its
starting point in the mind of the author,

For won Savigny, this author is the "Wolksgeist! for
customury law, the Jurlsconcult or legislator for written
law, Systematic or grammatical interpretation has to be
complemented by a psychological-historicel interpretation,
as misunderstanding cen only be avoided by returning to the
origin of = thdught in the comscience of its author (Wi 174),
In both'ways of interpretetion, the meaning of a text can oniy
be understood in the total gramm tical or psYchological C Ol
text (WM 178).

But both Schleiermacher and von Savigny ignore the tension

between the original and the present meaning,

6., The 20th century,

Even in the 20th century, some perallellisms gan be indi-
cated, Wilhelm Dilthey (1831-1911) and Henri Berzson (1855m
1941) still correspond more or less to the free-law-nmovement
(Frelrechtsschule) in Germany and Frangois Gény (Science et
technique en droit privé positif) in France, Kelsen's 'reine
Rechtslehre!? (1928), in Peguiring the suspension of all none
1ega1 critexria in-order that the legal system can be seen in
its pnéitive:structure, and postuls ting a basic norm (Grund-
norm) as foundation for this legal system, is clearly in-
fluenced by the Xentizn school, but also corresponds to

Husserl's (}859—1938) transcendental idealism, where a trans-
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cendental reduction is reguired to let the noetic-noematic
structure of intentional consciousness appear, '
—And Heidegger (1889-1976) was mnot only in contact with
the theology of K, Barth and R, Bultmann, buti can also
belcoﬁpared with ¢, SCHMITT (° 1888) : their first writings
can be called decisionistic (Sein und Zeit 19273 resp. Gesetz
und Urteil 1912, Die Diktatur 1921,,,.), 2nd both move later
on towards a concept of earth to understand world—order (Ur-
sprung des Kunstwerkes 1936, resp. Ordnung und Ortung %\y 1495,
—The hermeneutic philosonhy of Gadzmer e.a, 1s more or 1éss
representéd in legel philssophy'by_Viehweg'(Topik und Juris-
prudenz 1953), Perelman (La nouvelle rhétorique 1958) and
Jozef Esser {Grundsatz und Norm 1957).

. ,.f‘?"?{ v - -
. o~ g i W OF ETRT A B Fie oo .
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First chapter - The game of law,

As Gedamer did for his description of the ontology of
the work of art, we too want to tuke the gzme as guiding prin-
ciple fto begin a descfiption of the understanding of law,

To begin with this key is not only meaningful in general,

as the game can be called a fundamentel human experience
'ffom his birth on,a foundation for further experience, but
also meaningful for the understending of lew in particular,
as an outsider regarding a lawsuit will certzinly be hit by &
the game character of certain legal proceedings.

For the game appears first of all as a backwand-forth
movement repeating itself continually. In a competition
(Wettkampf) this movement consists of moves and counter-
moves (cfr, the greek 'polemos?)? Even there, the course of
the geme is not bound to an exterior end with which the garie
ends (WM ¢8), The movement of the game extends itself in
space and time and ar-rsnges them in this way (cfr. einrichten:
arrange, orient), thus buoving or staking out the playitime and
playground (Spielraum: playground, scope, elasticity) from
within, The lawsuit (Ceding: thing-rtmstake) is likewise de —

fined by this moffiment of the legal activity,




The game expresses the ritual aspect of law : the same

actors pley over and over agein the gume of low uqder a cer-
/,- Fao 0T et .

tain rdtual of words and acts, style and attire,’ ,gwﬁ? Tl

" This ritualization gives law a sacred character, éépérbting‘?‘
it out from the world, Just like space for the religious man,
is not homogeneous, but broken in sacred and profane places

(M. Eliade, Des Heilige und das Profane, Rowohit Hamburg 19)7),

s0 is the playground for playing min standing over ﬂgﬁlnqt tbe

2% fow o dal
Wj Pk ey Lo e :;

world of pbrtlcular end;,wzuhout mediatlon (WM 102)
£

3
It e o0 ole fftnacedfd B et # e e b Sfred o A EX
, ‘F‘fu_ i fas T RN sl 1{{2 ;;gxwr e ,m?‘: Fld ,_/(;_g_,f/
Fee Ihrouﬂh such a rltma ﬁ za. ﬂovement “this room 1s 5ta- 'i%
e
- . . . . e
ked out as a circle wherein the game takes place, Likewise, A Fle
v

a playground is defined by Jjudicial ritual - the COUT =T GO,
and also a playtime between opening and closing of the lazv-
suit (Gedlng), and a plaything (Spleldlng) as that whet iz  at
gfake (aﬂfs Spiel, in Geding). This playground for.s the (sqaau

red) ring wvherein the judicial contest 6sn be played : only

within such a ring can justice be done and said (Jurls—dlcere,
/W%4 a}u?fitfifewfwﬁ wﬁ?wﬁﬁﬁi ﬁ? Eyy
Jurlsdlctlon) r
£ /fi‘.’;*;‘;w.?a’ “{ wi n--é”‘

A
’Z{"f‘;} Ay YT FE S ’ P
g - @t is thus within this g;ngﬁgiﬂt the gome takes nlace, ﬂnd &

Ve A "’@.:w\
plays ditself off, This playing-itself, as medizl voice ( M 99),

is the prim Ty verbal voice of the gome , wherein the game has
priority over its players, The game has properly speaking no
subjeci outside itself, precedes'subjectivity, is anonynous,

: v .'c'cv.g TR
It still expresses an All-Eins-Verbundenheit ( greek 'hen kai '

o Sl E pan')' The event transcends and masters always its participants,
% ?&53é%@]cnd they are played by the game, In it, they =lso find their
s Jf‘f“‘”‘ own unity, just as the playing child, from whom HBlderlin codld

J e .
A zu r}s 5;;

~say: 'es ist genz, was es ist' (Hyperion I,I, Brief 3).
The‘game mastering the players is a game of still bound-
~less posszibilities, of pure eitergyy, and in that sense unreal,

In the arranging of the playground, they are distributed by the

- game over the players, thus distinguishing player and opnonent
(Gemensnleler), protagonist and antagonist, plaintiff and dee
fehdant., By the spell of possibilities and. risk, the parties
are tempited to combat within the ring of the plaveround, Who
attempts (tries) the game, is already tempted (seduced) by it:
'Wer versucht, ist in Wehrheit der Versuchte! {vua 102).

Within the playground, the game is then fought ;at as conflict

between different possibilities, They exclude ench other part-

L




be realized all ct the same +ime within the' suiie game, Teoe

Lde

1ity stays aliravs behind (hintenbleibon : be behind, stond outL,

reserve onesol?) the poszibilities of the

g
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and the thereby reised expectations of the parties (WM 107):
reality =lways retreats (entstellen : retreat, slip away),
(cfr. Heidegger., cfr also Entstellung as 'le glissement du

signifié sous le signifiant?!, J. Lacan, L'instance de la
© AASiaice de —
letire dens l'ingonscient ou la rszison depuis Freud, Ecrits).
N — T T T T T e e e T T T "—"‘—v—-——a—-—_vg‘_ﬂ__\
But in order to let the game retain its power, the parties

have to enter fully anto the game, have to be earnest and play
seriously. Otherwise they zare SPOil—sporté. When however, this
earnést is redoubled by being earnest abouf‘this earnest, a
reduplice=ted earnest, then = party doesn%% get lost anynmore

in the game, but in his self-consciousness sbout it, This mo-

rnent of consciousness is described as 'stage of the mirror! n

in J. Lacan ( Le stade du miroir eomme formateur de la fonction

du je, Zeriis p. 93 f.).

By looking inte the ‘mirror! and identifying himself with
the imag&'n it, the other side is considered more rezl and the
game as direal. The'SPell of the game is broken, and through
the lookimgwglass broken open to thst reality. The gzame doe?ﬁﬁt
any longex master the parties, and theyv are no Jonger embra=-
ced and received (aufgenommen) (absorbed) in the unity of the

game as an gitd in itself, but want to press the possibilities

-

of the game into the service of articular, i.e. artial, ends:
& E2 3 )

" when a work loses its original and unguestioned cuthority,
this whole world of experience becomes alienated into an object
of zesthetic judgmenth Qg%;éxfﬁenmw L), Therefore the parties

really come to a stand over egainst each other as ppponents,




Second chapter - Subjectification =nd cenflict,

.

A, The seductions of snoken langusge,

In different periods of history —.Sbﬁrates, modernism
from the reformation to Kent 3 romanticism and the histoo
rical school = as well as in each legal event, a certain
subjectification has taken place, as it is deéscribed by
Gadamer in the field of g@esthetics in reference to Kont
(W 39’f.). In the process of law, this is the moment of juds —
cizl consciousness wherein the parties stand as subjects ugeinst
each other, And es they were‘seduced by their image in the mir-
ror and tempted.to spoil the game and enter instead into the
world of particular ends, so uhey are seduced in this world
by the illusion of absolute subjectivity,

In fact, they =zre seduced by spoken languzge , by sweech,
addressing itsel? to them as claim or charge, or claimed by
them as a right (Aanspraak,Anspruch,Anspraché: ¢lidim, right,
address, speech; éanspr&kelijk: responsibles canspreken : to
address, 1o sue), This spoken word (logos)“wherein tilte expla-

X Alftrr . . .
nation (1ege1n = auseinandersetzen: put apert, explain, (Jur)
agreé) of reality tskes place, appears as a mirroring of this
reality, And the idea which is intended (zimed at, viewed)
and ex pressedcjn thls speech aprears as its essential cut-
look (greek e¢d0g, 1dea) And as the passers-by seduced by
Socrates to accept through a spoken dizlogue of guestions and
answers the idea of}ﬁ%odness as highest reality, so the oppo-
sing psrties are seduced to Believe in an absolute justice,

a law-in-itself, which cor-responds to the subject~in-itself
and its address or claim,

The characterigtics of speech by which man is seduced to
‘such ideas, are given by P, Ricoeur (EELEEE:EEMQELEE_ESEE?

184; the model of the text 317), who distinguishes them from

the cheracteristics of writing (efr, infra chapter II1),
Spoken language consists of seintences which are :
1) each time temporally realized in a present, coinciding with

the moment of their pronunciation:




2)referring (verweisen) immediatély back to a speaker, sub-
Ject of the sentence, and his subjective ntention,
.3) pointing at (weisen, zeigen) the world 11 round as ob-
jJect of the cenversa tlon, a world wiich is dmmediately all
round present as 'Umwelﬁ' end zs viszed,showed world, wherein
the conversation and its speakers are situsted, This pointing
at or showing the weorld (cfr. Heideggers equeation of szgen,
speaking, and zeigen, showing) haprens throurh grammatical
indications, as the tenmses of the verb, personal and demon-
strative (anweisend) pronouns, adverbs of space and time,
h) always a&dressing a listeﬂer, who is Jreseut at this zddress
znd able to respond in immediate interaction,

A conversation thus hknows no distinction between the act
of speaking end the meaning of what is szid (Aussage, dic tum
o predicate), the act still coineides Pully with its intenthon,
The same cheracterictics of acts of speaking cz=n alse be szid
~mutetis mutandis— of unnéd*”*ea zctions, namely direct inter
actions between perscns present, without form or institution,
This ’speaker—listener—ﬁamﬂdlﬁﬁ’ forms also the model for the

T

egzl subjects! (Rechissubjekte) outside of

ft

interaction of
any lawsult or judicial intervention, situsted in the world
of particular ends, The legal act is still considered to co-

C
o

incide with the subjective intentions of its suthors. Yhen 4vo
bersons aft conforming to eszclh other with the sam= intention,

an agreement can be eifected, when they COL~¢iCﬁ with ezch
ert

intentions, thedir ;0uion crn be-—

‘j

cther beczuse of differ

come & tort.

The paradigm of conflict is private justice, wvhen the sub-

1.

hends, folleowing iyvs own idea
o

ot

ect tckes Justice in its own

emely the !'justice' he intends in his subjective act),

R NI N

B, The ideal imcge of law,

f‘!
'Hv]

The Zdeal which is alwvays held up as model for the law is
the consent of sovereign subjects, called social contract,
This agreement expresses the truth as a correspondence between

subject and object,
Descartes developed the criterien of evident intuition Tor
this correspondence, His theory is however developed out of

a situation of 'natures simples' or simple actions o things




who are supposed to be Lnowable in themselves. Frurthermore,

it is presupposed thet what is tvldcnt for simple natures,
ﬂw?y Zéf&y- sekitnlma
14

is also valid for complex entities The cri-

terion of immediate intuition for evidence also releases one
from the burden of proof of facts, from the codification of
rules and from the interpretation of texts (Ferelman, Qu'est-

ce gque lz philosophie du droit 35), Dn the other hand; cevery-

thing not corresponding to this certainty has to be excluded,
stigmatized as 'idol!' by F. Bacon, as 'prejudice! by the en-
lightment, as 'misunderstanding! by romanticism, This has
finz1lly to be sec¥red by the rejection of tredition znd zue
thoritfﬁas perpetu=z ting such pfejudices. _

It iIs also reguired that the conversation should not be
broken off by a sentence or decision before such a consent
is reached, This ideal is furthermore expressed in libers=lism
as well as in romanticism. Por the basic idea of parlismentary
liberalism is thet truth can bpe found through a continueous,
rational eqnversation, and expressed or represented by a stau
tute, an act of parliamént. This zc¢t is considercd as corres-
ponding fully to the subjective intention of the Jegislator
and has to be interpreted sccording to hie intcntion (criti-
cism on this idea by C, SCHHITT, Gesetz uné Urteil 28 £., and

Die geistesgeschichtliche Lage des heutigen Parlamentarismus).

The seeming antithesis of romanticist hastoricism, finding

the truth of law in customery law, departs also from similsr
presuppositions, A custom is y in the definition of von Savigny,
2 common prackice attended with an 'opinio iuris', a subjective
conviction thet one is fulfilling a legal obligation. This
'opinis iumris! is an expression of the 'Volksgeist!, a collec-
tive subjectivity rbprecentlub the subjective will of the
people, Both *Volksgeist'! and parliament find their velddity

in this representation of a subjective will,




Even in the contemporary 'new rheforic"ér topical theory
of law, the seduction of lengunge vomes into play,
ieodor VIEHWEG (Topik und Jurisni “udenz) synthesizes the

classical topic with a 'Problemdeiiien problembound thought,

as opposed to systematic thought or concepiual thought, 'Sys-
temdevken'), rejecting law as a unitary system (D. 16=21),

A topes or commonplace is legitimated, according to Vlehve9

by its aecceptance by the perties in the conversa tlon, with

this conversation itself as the only check-(p.zh). The accent
lies entirely on the pirties to it (p.25) as subiects of the
conversation, The connection between the different toﬁoi QX
tends oniy as far as the parﬁieé are maintained in a conmon

understznding : the thing itself is Mimited in its elbow-

room {Spielraum) by the possibility of understznding of the

parties, (p. 23). ¥ven Otio P8Bggeler, addressing a similor
eriticism to Viehweg (cfr, infra) maintains the accent on the
converéational aspect, on the connection with the listener,

but transcends it anwhow by comnnecting this rhetoric w1th DO-
litics as a historical and finite conversation of = pelitical
coummunity, ‘

Perelmzn also starts from spoken language without distinguisling
it from written longusge (N.R. p.9). For rhetoric is alwrys con-
cerned with the impact ofﬁgggéking in 21l ets immediacy, and
tied to the immediacy of its effect (Phil, Herm,23), even when

it, as defehdant of probable truth, is set free from cartesianism,

C. The rez1ity of conflict.

This idealized imazge of law however, leads in reality to-
wards a perennici conversation, wherein, it is true, the
back—-and-forth movement of the game is preserved in a dialecw
tic of question and ansyer, but nevertheless the unity of the
‘game is bS%ken, and truth =s unconvealment (Heideggers aletheia )
can not present itself anymore, &QQEQLHK

Reality keeps retresting (entstellen); remsins alwvays behimd
the subjective intentions expressed in speech, But the back-
and~-forth of the dialogue pursuc§ reality, haunted by the dege
in the mirror, displaces and disguises ditself contanually =and
shifts const.ntly (verstellen: to displace, distort, disguise,
shift, bar, feign) to catch and seize the truth in an immediote

unity of intended and intention,




vl
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- This displacement can be chrracterized by the trope of meto-
nyme,

Thus the reality of this perenmial dislogue, &s a moment in
the course of law, iy not thet of an ideal dislectic leadi ing

through exchange of guestion and answer towards a common so-

lution, but of an eristic : a polemical disputation where comm

trary instead of conron interests are asserted and come into
pley (cfr, ESSER, Motivetion und Legrﬁrdurg 137-138), This

moment can never ¥e the final moment in the course of law, but

has to be 'aufgehoben' before a decision or sentence can esta=

blish the txruth in a historical and finite form,

Third chapter - Objectifications/heuristic and motivation.

S W RN 2=

A, The need for a susnepnsion of the subjective dizalogsue,

Ageoinst the conception of truth underlying Enlightenment
and roemanticism , the nhllooophlcal hermeneutics of helaeggea
_‘% Gadamer and others ﬁ%ﬁydlrected They consider the dominsnt
ideal of recénstruction of meaning as subjective intention ard
through elimination of prejudice and misunderstanding, itself
a pregud1ée which has dominzied science and phllOSODhY since
Descartes. They, on the other hand, want to give a descriptien
of what really takes place in an event of understanding, This
description can start from Heidegger's analysis of understan-—
ding in Being and Time (SZ par., 31 £, ) Understanding is un-
derstood as a constltutlve circle between existence and undere
- standing, This 'hermeneutlcal' circle makes understanding DPOs—

sible in the first place and thus obtains a positive meaning,
Gadamer intends to rehabilitate prejudice, authority and tra-

dition and requests a recognition of legitimate prejudices

gﬁﬁ 261 f.). The Question of the ground of their 1eg1t1mﬂ
becomes for him the central question of hermeneutlcs.
finds this ground in the recognition of an authority through
the insight that the authority has more considerstion and i
sighf to its disposal and that its'judgment therefore prece-

des one's individual opinion (WM 263-264),
g e * E3 . a
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Cn the other hand, it is our impression that Gadamer is +too

optimistic and maybe more linked to the romantic trodition than
he himself believes. Though one approves of his rehabilifation
of ?rejudice and the legitimacy of authority, Gadamer secems
to underrate the role of power as distinct Trom insight, and
covarqép the break which takes place and has io take place
to ab%ogcte subjectivism, The whole world of the original
experience is indeed alienated into an object of subjective _
Judgment {cfr.;gggiiﬁgsfp. P4t} and hermeneutics is the brid-
ge which wants to overcome this alienation, We believe in this
possibility (cfr, Chapter IV), But when once the break with
tradition came to pass, and we van indeed say that this break
has tuken place, this bridge cannot be thrown immediately, the
restoration cannot take plave immediately,.and the conversation
has to be suspended to let appear (as parties can appear in
court when cases are brought up for trial) the meaning and

1 structure of tradition and authority and to elaborate a topo=

logy of lenguage.. The world has to be opened up towards new ho-

rizon's before Gadamer's fusicon of horigzons can be effecied

“through language., The opening up of this world, which brings

'\ it first into 1ight as a world, takes plzce in the suspension

of the subjective conversation, Which is forced when the dis-
turbance of the original references in the world,as unity of
those references, appears, n:mely in the conflict that brings
the parties over against each other in a lawsuit (in Geding:
at steke, in = lawsuit, in quarrel), In this clearing up, the

being ever yet disclosed of the world becomes clear (SZ par,16).

" Against subjectivism, accenturting still the back-and-forth

/
Pﬁyfmovement of the game, but having broken its continual repeti-
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W tion, it is first of all this repetitiousness which has 4o be %

—

W%?L restored, before the circle of unders tending can again be undi-
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of law 3 the subjectivism of opposing parties can only be ended
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.by a) the suspensmon of private justice, or deference by brin-
ging up the case before the judge as an augiorltyﬁfand €) 2n
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appeal to a texg et it be a gencral rule or a record of cases,
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tion of the primitive unity of the game, wherein the event
of law was a geme too, But maybe it can restore a modlated
articulated unlty. Thether the final deciz=ion concluding

the law can brifdg this about, is treated in Chapter IV,

B. The cheracteristics of a text,

The importance of a text for hermeﬁeuticai underst“ﬁding'
and+*the characterisztics of ertln" are described by Gaaﬁwer
(EM 367-373) and elaborated by Ricoeur ( Qu'estwce qu'un texte;
bl

the model of the text 317-318), Those chﬂracterlstlcs, dis=

tinguishing written from spoken’ language, can be stated as

follows, And the same chazracteristics are mat,mat, valid for
social, i.e, institutional adtionms,

1) Writing fixes the meaning of an act in positive forms and
patterns (wrltten characters), but not the act itself as an
event, Throuzh this priority above the act of writing, the
enac ted (dictum, predicete) comes to a? stand out of time

and can be synchronous with every present, Writing priants

a trace in timé, whereas speaking appears and promptly dis-
aprears, Through such fixation, a'certaln text tecones iden-
tifyable znd thus repeatable, and shares in this manner again
in the autonomy and repeatability of the garle and its mediali-
ty, trenscending the subjectivity into which the activity of
the gamé relapsed after the breakdowvn of its spell,

2) A text indeed transcends as well its author as its readers,
By writing it down, the meaning escapes the finite horizon

of the author snd transcends his subjective intention., Thereby,
the ties between the text and its author are suspended, FBut
over and above that, the author i§ first instituted as author
by the text.He becomes present within the world opented up by
the text .

3) This opening of.a world is the third ch:racteristic of wri-
ting, Spoken words are situ-ted, have an environmment (Umwelt),
but no world, This reference to an environment is suspended,
too. The text is freed from its din togilcal situntion, From

the one~dimensional listening and pointing, and opens a world
as a network of "the tracks of birth and death, blessing and

malediction® (Heldegger, Udi, ho]zwege 35), of which every sign




every kmnot, refers to every other., Qut of each of them

a world can be projected (Weltentwurf). Such a2 world is an

ordering of the whole, wvherein the meazning of each text is

received as fititing into that order, and thus no longer co=-
inciding with the partiality of its prrticular intention,
The intevest of the text or =ction exceeds its relevande in

the initial situation., This excess is called +the excess of

meaning, Every text can communicate with lotf of other text

and institute new cornections, Its nginlno ucn in this way
ever anew be itrinsferred ( greel me %a-pég eln; undeyr inner
connections, according to the context «~ as opposed to its
outer connections, according to the author - ., Thus a text
asquires an 'effective history' (Wirkungsgeschichte), And

thése~connections are made through transfer of meaning or
me taphers, | ‘
&) Through the emancipatlon of the world from the dialogical
situatedness, it becomes possible for a text to address other
pesons who are not present at this address., The zddress does
not occur in an immediate exchange of question and answer,

e author and the reader do not speak ito each other im-

mediately, butl are absent from each other, sepavated by the

text . The text however, can be token in hands ever anew and -L
is in'principle open to everybody who is able and willing to (W
: - : &
read, T 1 Bec\bg
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Paul Ricoeur (Qufeést-ce gqu'un texte, 182=183), more thon ,aﬁg@
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gdoes not take place, Speaking is suppressed, put down, but not -%ﬁﬂ

. . - B A
Gadamer, emphasizes the brealr taking place in the suﬂnu“51on-J‘”$”!
At

and adjournment of the dialogue and in the 'putting into wri- "ﬁfya

ting! of the word. Writing is indeed not a mere extension of

speech, but substitutes, takes the place of speech,which +thus

abdlished. The suppression is a deference (also in the sense
bf Fr. différence, defer, difference), during which the sen-
stence doesn't take: (a) plece, and stays as it were 'in the air!y
it can possibly eventually take place after transfer of the
deferred reference or meaning via other texts, Meanwhile, the

meaning comes to a stand 'under! the printed text (suppress




from%gfemere, print). The charcter of suppression becomes
also clear in a definition of the metapher as a condensed
.comparison, a condensation of meaning : the.menning can be
transferred only bf suppressing one of the terms of a cone
parison, This suppression of the spoken word, making possible
the ftransfer of meaning and so the production of new senten-
ces, can thus be seen as a dis~play of power in both its po-
sitive aspect (cre:tivity, productivity) and negative aspéct
(supﬁression, Violence). The mechanisms of this display of
power have continually been described by Ml IFFoucault (cfr.
L'ordre du discours) as mechanisms of exclusion, distribu-
tion and selection in a discourse.as structure of oppositions
and differences, | |
Heidegégr's analysis of Dasein in its average averyvdayness
( as 'Werfellen an das Man' SZ esp.par.27) realizes this ale
reedy, and Gadamer too treats this theme (e.g. rhil,Heril, p,
90-92). T
The linguisticality of man thus has +o comprise net only
the languzge 'properly speaking!, but also any institution
which c¢an be intéryoven in a netvork of signs and actions,
Word and act can not be separated from each other when seen
under the same aspect,
Ci?fz&%kdhﬁ' Only through the suppressionrand prorogation of +the iﬁmédia-
¢ &=, . Jey of comversation can the prejudices, 6n which it is founded,

J ﬂﬁjﬁﬂ%' be made clear and their legitimacy be checked, They wan not bm
_ verified, but they can be validated, This is the way in which
- ff fEE T
R ; the cited authors try to define the status of a finite and
historical reason (de WAELHENS, p. 586-587), 2 status which
f testifies =2 limited but real human freedom in the opinion of
i_,qufFeur and Gadamer,
A similaxr finite and historical status of law can likewise
be recognized, starting from a deference and from textualityﬁ_%&#&&
The escape Trom an infinite conflict between legal subjectivie
ties requires the suspension of their claims as rights-in-thome-
selves, together with the gus?ension of private justice, in
order to let the thing itself come into light (into the clea~-
ring) as thet which is céming up as subject of the discussion
(was im Rede steht, cfr, Heidegger, E£;167—168), It is insuf-

ficient to limit the human subjectivity as will through the




i

concept of the 'mature of things', when this presuppdsition
itself rem=zins untouched, Gadamer therefore prefers to t2lk
about the *langunge of things'! wherein things speak for thetite
selves (Phil Herm, T4}, _ '
Thergg;;;jhgﬂg-laﬁsuit and 1ts extent are defined by the
thing itseif, by the case coming up, just*like the playsround
and -margin (Spielraum) is defined by the nature of the game
and not of the players, During the legal proceedings, the
clrnims of the parties are as it were suspended until judgment
is passed. On the one hand, this deference is only possible
in virtue »f a ﬁhole of institutions forming the administrae-

tion of Jjustice. Certain positions of authority ién this whole

are held by a number of judicial persons, with the judge playing

2 central role.{r:b Uﬁhf&49¢ﬁ&$ (ﬁ\iméy%ﬂ}h)
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ﬁ; Lav as conversstion with texts = Topoi and rules,

Y

(Auseinendersetzung with texts).
On the other hend,the deference enables for the first time

a 'conversation! with the law as an autonomous system, =ppeazfing
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as a set of texts., These texis czn be considered as expresging
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origin=) tTopoi or commonpl:ices : places where arguments are

)

ready~to-hand (cfr, HENNIS, Politik und praktische phil, 8&9),

viewpoints Tor the explanation (Erﬁrterung) of » subject

E

3

(POGGELER, Herm,Dizl, II 293), possessing a certain probability,

by

3 Such viewpointes were already collected, catalogued and written
dowvn by Ardistotie (tgggﬁégzg. This codification chgnged however
the nezture of tThe topoi : they assume the chafacteristics of =&
text, free themselves from the dirlogical situztion ( the
socr: tic Girlectic) and are now able to communicate with all

topod (cfr. P8ggeker'!s criticism towards Viehweg, Herm,

Dizl., IT. 269, and our own rem rks in Ch.II). They are no lon-

Fiw
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ger arguments, but considerctions or motivations (cfr.infra).
) - A codified commonplrce thus rather constitutes €285y an
opening oxr clearing in the conversation, wherein truth can
first tzke plesce. It can also be compared éﬁ&% a sguare on a

chessboard: a place where a move can be made by putting a

YT o TG 7F 0 ang g0

X7 g

pieee on it -ond each move opens new possibilities for the

next movese—s Therefore its set can always change (Umbesetzung)

(A pe s
2

(PGGGELEx id, 292). Otto Pggelexr wents fto link the cristotes-
;"y“

&




lian topics with Heidegzzer's topology of Being. A topos is
then an Er-Qrt-erung (explanatioﬁ, consideration), = digrese
sion, 'henging on! historically speaking leading words (Leite
wBrte) of thinking, and seeking to move into - proper place
(Ort, stillresounding in Er$rterung) in the display of truth
(W?hrheitsgeschehen) {cfr, P8ggeler, id, 299). By inserting
such a commonplace, a neﬁ place of sggzzing is opendd uﬁ in
which truth crh_come up and speak ('zur Sprache komnen! ), The
dis—pls? of law as an understending (Auseiaandersetzung and
Erarterung) of textskcan in this way be srixintszexecuted,
guided by the langusge and tradition in which these common-
places are collected and seized, ' |

Mofeover, this understanding slways occurs in = certsin
commonplace;'a topos in the senée of & public space (foruﬁ,
auditorium) =nd a limited universality (coﬁmonness), namely
a political community, The different topol as indications
coeme into vlay within the playground :nd —mﬂfgin (Spielraum)
of this political cormunity, just like the pieces in the geme
of chess con be moved intd different sguares or clearings of
the éamé checkerboard, Those moves zre not only given (gegeben)

wvithin thas commonness (political community or checkerboard)
s possibilities of the game, but alsc set (aufgegebenj s

assignments (Auftrﬁge).

This common place does again juetice to the unity of the
game, The commonplaces in the sense of usual viewpoints, are
becoﬁing rules of the grme (possible moves)., Another charscte—
risﬁc of the game is thus tsken up agein by law $ it is struce-
tured by rules defining the conduci of the pléyers, describing
the possible moves, It so forms a model-order or binding jahalsTH
ject (von BALYER 28). The different moves or viewpoints ompen
up possible courses of the game - free from the particular
situr tion in which they were at first made -, obtain an excess
of meaning, and can in this way be received within the totality
of the legel order, This freeing pPresupposres a supnression of
the dislogue, namely concerning the quaestio iuris, the gues &on
what is right or just., Only on this ground dis it possible thot
the legal order appears as a closed and alleembracing systen
thet crn be applied in every case by trinsferring rules from-

one case to another,




The finding of law {Rechtsfindung) is a conversation with .
this set of texts, each freed from the particulsr intention
and siturtion with which it arose, This conversation or
tlegal reasoning' displrys itself in r circle between the
whole and its parts, In order to fird the law, it starts with

a project out of the thing brought up into discourse,

Pt 'sufhebung! of the dialogue concerning the facts,

o

In thls coming up of the thing, the dialozue is preserved
however, on a higher level, namely within the ring of the lawye
suit « which was broken by the breaking through the gomes |,
while it is being suppressed on the level of particular ends,
But the object 6f such a dlalogue is llmlted- it brings in
the facts and the provisions of the law on vhich the claim
concerning those fzcts rests, The eristic is trensformed withe
in the lawsuit into an ant11ogy or 'déb:t oratomre‘ (UD RELMAN,

Herm,Dial, II 81«82), i,e,” the presentation of two contrzrious

_gfations, of vhich one is Justified by lzter events, in the
case of law a judicial or arbiir-1l sentence, Such orations are
‘the pleadings of the counsel of the parties,

Every party has to furniszh evidence of the facts it alleges
( Belg.Jud.C., art.870). The rules of evidence are strongly
influenced by rhetorical topics (cfr. A. GIULIANI)., These ru=

les mainly restrict the possible argumnents or proofs to 'rele—é%<

/--ﬁ e e
vant' ones , because of the shortage of time (WIBACKER, Herm
e
Dial, IT 329): a lawsuit is epochal not only in the sense of S
-TT,Y S Tre =
suspending a former moment (Gr. epocheé)), but also fitself lie 4%@(
Y
mited in time and requiring a decision, “ 7
4

The relevance or evidential value of a proof doesn't per-
tain to the correctness of its reasoning, but more to its
sense and direction (GTULIANI p.225), The argument&tion of facts
thus always already takes'place in legal categories, The case '
brought up is already connected with certyin termts dealing with
its topics, This pre-understanding forms a first project whenmce
connections with all sorts of other +texts ocrn be made. Thls 5
however no longer the task of the parties, but the judge's,
When once a legsl text is written down instead of handed over
orally, it cannot be taken into hands anymore by everyone, bdi

only by the guardicns of that tradition, to whom tradition has

conferred this authority'




K Mediation of the ruie bu the judge,

The di= tinction made between the facts =nd the texts,

or r=ther between 'auaestiones facti! and fQuaettiones iuris?,
has somethiing to do with a different auditory, ?N.R. L1 p,

A question of facts relates to a well-defined, f?ﬁzted audi-—
tory; the cheracteristics of speech do apply here {esp. the
Lth), Whence it can be-argumented by the parties, The quaestio
iuris on the dther hand, rel:rtes to the connection of a foce
tual situation (Tatbestand) with legal ctonsequBences in a lee
g2lly meaningful way { MICHABLIS 127-128), This is bound up
with the adhesion or 'applause! of a universal auditory, i;e.
the (political) community as such, This reguires mechanisms
of exclusion'to consolidate the homogeneity of this universal
audifof; and undewrline the universal 'plausibility! or pPossi-
bility of a universail agreement (cfr, gég. 43 f.)., Such ex-
clusions are defined in the rules concerning legal capacity
tnd competency to coniract, sue or testify (GIULTIANT 235},
Besides these exclusions, another mechanism is the apreal to
an elite-zuditory as model for the universal auditory £§$ﬁ. 4 £,
The handling of {he Quaestio iuris belongs to this elite, ha-
ving been selegted for that purpose through schooling,,. .
The applause of gz universal auditory requires also that it
is addressed, Such = universal address is precisely made posdi-
o ble throughylriting, through a text (cfr.supra btn characteristic)
‘94%%%aa¢%‘ihis text then has 4o be mediated by certain persons holding au-
M%‘%%/ﬁy. thority : the members of the elite-auditory,-i.e. in the case of
/ﬁé&?%f | law the lawvers, Judges play the dentrs1l role, =dvocates appes-
i @C ' ring for the prrties introduce the argunents, and a public or
‘éii;;;ha&w general attorney - as represents tive of the‘governing authority =
v AU4MWM“ can represent the publi interest. Laymen can only be called
!%' ,//upon for qurestiones freti ¢ an expert's or survey report can
be part of the proofs, When Justice is administered through a
Jury, this Jury plays the role of a universal auditory, where-
in the wvoice of the people i= Tresounding in such a directrway
thet their verdict has to be consider-d as sustrined by a unie
versal opinion (cfr, ¢, SCHMITT E;E;). Such a verdict thus re-

quires no motiv:tion in jure. It doesn'+t really ireat a guaestio

iuris,
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Consideration and motivetion as 'wirkungscseschichtliches

Bewusstseint,

The medietion of the legal texts by the judge in the mo-
tivation, forming together with the considerationt the con=-
sciousness of effective history (witkungsgeschichtiiches Be=
wusstsein) in law, The understanding of law involves alvays
an understdnding of the'continuity procésding from the tex
up to our age (von BAEYER 35-36), and thus of the tradition
which hands down the meaning of those texts to us, This pro-
ceeding or 'working on' of a legal provision eEplains why it
cen ever anew.be interpreted (Von BAEYER 36). The ways of cone
struction of the lew are ways of speéking or diécourse brought
up by-the thing itsélf, to cagry on the conversation with the
tradition, ‘ :- '

Two processes cen be distinguished within the motivation

(erfr. ESSER; Motivation und Begrtindungs ERIELE, Offene und ver-
"“__“—w“"-“—‘—"'—-—.___'__‘

deckte Urteilsgrunde). Together they form a process of nre-
GEEEEEEEQEEEETEEEEEe a pro-ject (Entwurf) has to be t'set intoe
motives'! validating the project (cfr., Ricoeur, the model of the
text). This validation -not a '"veri~fication'= constitiites the
hermeneutic circle between the whole and the parts, which is
not a vicious circle, because invalidation of a2 motive is DOS=
sible every time that there are two of them confliéting.

The first process is a 'topic'!, in the classical sense of
heuristic or fars inveniendi! (art of finding)., It dntroduces
the various possible premises which have to be dakém into COMe-
sideration (ErwHgung) by the judge {VIEHWEG, 18, 22 ...).

The meaning of =z topos or commonplace thus appears to full ad-
vaitage, In a system of written law, every consideraticn out of
a legally valid text can form such a commonplace and hence a.
motive or legitimation, The considerations are mediating the
traditions in a pre-understcnding, consisting of precedents,
prejudicial guestions and decisions, legal provisions,etc...
Such considerations are brought up through the case itself and
cén thus différ from czse to case (cfr. Aris¥otle, Rhetorika II,
22,10). From the case (the problem) and through a chain of pre-
understanding, a decision is projected, The coriplaex of Focts

itself is slready construed in such a pre-umderstanding by




.means of commonplaces or heuristic models and examples, and in
such a way that it can be subsumed unddr a rule, Besicdes, the
" various possible solutions are eveluated, and via analogule co-
ses and thie possible consequences of the different solutions
(suggestive elements), a back~and=-forth movenent takes place
between the czse and the rule (ESSER, Wertung,Konstruktion,Ar—
gument;. VIZHVEG 61; ENGISCH, Logische Studien 15). We can gall

this peraduction, as distinct Trom induction or deduction,
This'back-ﬁnd-forthuzovemont ic only possible on the ground
of a wr1tte1 linguisticality, It forms +the chein of hidden
grounds of a judgment i premlses or considerztions,

A second process, in inte rplay with the first one, proceeds
in the opposite direction, Tt forms = chain of public Erounds
gf a Jjudgwment : motives or legitimations, They are recorded
in the sentence =s considerations, zs to apply to the whole
set of texts =znd become 2z part of case 1aﬁf so thzt they too,
can become in their turn hidden or public grounds, premises
or motives, These motives are given by =a Judge to legitim:te
his sentence,amidst the various possible solutions, before the
barties, but atove all before the elite playing the role of '
universal audltory The ﬂotlvatlon before the parties is a
legitim:tion in reply to the arguments of the eristic or antim~
logy of the pleading barristers (cfr, Belg.Jud,cC. 780). Their
arguments were not heared as motives, but as streftegical ele~
ments : indeed, the pleadings are speeches and treated as S5pC=
ken lznguage, whereas the motives cen only be found in texts, e

But zbove this legitimation before the parties, it is a
1egitimation before the elite-auditory, consisting namely of
Vthe whole prevailing 'jurisprudential! - in the english, but
even more in the french sense (case law) -. This is unified
under the influence of the hierarchy of couf%s. Thzt this le-
gitimstion takes place before the whole of the Judiciary means
also that a sentence is to be con isidewted right when another

judge would h:zve deciced liktely (C.SCHMITT, Gesetz und Urteil,71).




This repeatability is prenisely Wmede possible by regerding
law as a way of hendling “2zts, whereby the dizlogue concer-
ning the gueestio iuris. - sucpended, _

It is the the task of the sudge to convince this elite-audi-
tory th t they would have decided likewise, an< the motivation
hes torrender an account thereof by upholding the ideal of
vhe unity and security of jay, Thereto the idea of law as a
comnplete and coherent orusr, as a closed system, has to bé
maintzined, In his legitin: tion, = judge examines whether it
is possible to fit the projected decision into the system by
'tracing it back! (re-ferring) to criteris supporting this
system rationslly (di,e. in x4 testable way), thus validating
or inva%ida%ing his projer+, -

L@gdi logic thus tests prposed solutions for their contine
gency in the general legsl order (UIEACKER_, Herm,Dial, ITI 335),
And the submission of the Judge to the law is to be seen as a
formal requirement, n:smely 1) that Justice must not be denied
(Gode civil art.h) and 2) thrt the judgmen%ihas to be provie
ded with motives (C.SOMIIT, Gesetz und Urteil 10, Belg.Const,
art. 10). in his motivation, the judge renders an account wvhich
can be checked with rossitile legel remedies (SCMITT,O;C. 76).

This explains why this chain of public motives or legitimd-
tions moves into the Opporite direction of the chain of pre=~
mises or considerations, ung namely from the-.-system of rules
towards the concrete case, or from thé'Whole to the part, In
order ito meke this deduction, the Judge uses technigues as ge=-
neral'principles of law , teteological interpretation, zppeal
to the ratio legis or Tesnouning by ansl &Y« 2v the framing of
such a formal legitimation, the system comes to a conclusion
(geschlossen) as in a syllopism (Schluss). Put $his conclusion
or closure can only befall by not expressing the hidden pre-~
mises, They mske the trannfor of meaning between *the thing and
the pre-understﬁnding posuible, but only as long as they are
hidden. When they would Yapeak to a close', they could not

mediate anymore, cnd therd cduld be no decision,




In this sense, the style of the'motivation iz the meta-
pher or condenced cn logy (..R£735) and the form of its
reasoning the enthynene or condensed syllOqum.‘The metapho-
rical chr racter of the motivation stands for the mediation of
the trznsfer of meaning t king nlace with every new case by
a signifier barring the meaning from incesscntle moving sside
(cfr. supra Verstellen; J. LACAN, L'insztence de 1: letitre dans
1'inconscient ou la rzison depuis Freud, Tcrits P.A93 £.)., '
An enthymene is properly sPeaklng not just a gho¢teneu syllogism
- as iﬁ is described by F,BACON - but = consideration which
has to be made %b make a case credible-(ﬁristof7e, cited b
HENNIS osc, 102)., It COPSlsts of mexims and reasdéns (ALlsuotle,
Rhet., II 21}, Mot a2ll possible opinions have to be ergued,
but only definife'ones ,ddltted =2y the partles in oues+¢ou
(Aristotle,_ﬂhe%. IT 22, 3) On the other hand, a judge cen
only'invoke Tex officio! an 'excepfio' (bar; demurrer,remédy)
provided that he re~opens the debates (uelb; Jud,.C, 774},

A pert of the premises is thus unexpressed, and this preche
sely becruse they are probable premises, sdvenced by a2 topic
or heuristic (HENNIS, o.c. p. 94~96), |

That this is the way of producing mnew dizcourse i= also
made clear by ithe inseparability of the legitimction ox pum
blic motivztidon from the rest of the Judgment, Whereas the
motives for an act of ?érliament (subjeetive motives) are
mostly only published separately as parliamentary recoxrds,
the motivation of & Judgment is recorded in the-same vey as

TT

the decision or verdict (SCHHITT, o.c, 69).

Fourth and last chepter

A. Introduction.

The considerations of chapter ITI on the suppression of
subjectivism, the characteristics of texturiity rnd the ie-
al proceedings to find the law (texﬁs,debates, congiders tions
and motivetion) expréss, it is true, a legitimeote moment in
the hermeneutical process, but crit neither be the last, fi-
nzl word, nor a sufficient ansver Tor the query for tle truth

of the displezy and event of law (Vehrheit des Rechisgeschehens),

B



; | Legrsl positivism can only be grounded on & hypothetical

F /A . . - . ; .

N? ! basic norm {CGrundnors, cPfr. Kelsen),which hzs to be postuloe
a

ted, nd can represent something lile the effectivity of =a

legal order,

In hermeneutics, Gadrmer appeals to the insight of the

Ay
Lt . . . o .
#U - . subordinntes for the recognition and thus laglblnatlou of
F _ authority, witizout this being a compliete answer either,

Is the collective 'we! having priority over the subject 'I!
not as formsl an instence ? A similer question rises in Hei~
degger's anelysis of Dasein: when the veing-witheeach~other
passes ‘ﬁway% in idle talk.(Gerede), how is then an amuthentic
comnunity possible? .

Faybe, there are some other indications given here, too,

'Hgiaegger's antlysis in the first part of Feing and Time -
the only one ever published -~ was held to be only provisiond
by Heidegger himself, end 2 turn (Kehre) will be regquired
to'push out! into. a further answer. Indeed, this moment of ur-
derstanding is described zs averagfe everydayness, the nezsrest
and most of the time, but insuthentic mode of Dasein, '"Ver~
fallen an das Kan!, This distinction also accounts for the
doctrine of original ‘sin, The Fall or corruption of man also
explains why the paradisizac gituation, zs it exicted in the
unity of the geme, cannot simply be regtored, but reguires
after & second and a third moment also a fourth one, namely
divine grece, '
Having paradise lost, man has to bevr the burden of labour,

+2, mediztion, before this grace can befall to him and be
appropricted (erewézcn) This medi. tion has to 1lift (eufheben)
the immediacy into which man hss f:llen and vhere he iz sub~
jected to merely particuler ends, Ve have tried to render an
raccount of this moment of medistion in th ecvent of law, This
moment accomplishes the suspension of suohect1V1ty reguired

to make possible the reception in the order of divine salvation,
Cn the other hand, this suspension can lead towards . legal:
positivism and then possibly meke clezr for the Ffirst time the
phenomens of deficiency preying men, stch as tornness or zsbuse

of power.
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Other zuthors than Heidegger hrve described these harsher

forms of 'Verfeollenszein an das tMen?! with which +the human order can

N

be broken, It is like 'l'hoiune, quitt - nt la terre pour se saisir
des fonctions'divines, Se heurte a une fat:1itd d'autant wlus tez-
rible qu'il ne peut plus iui donner un nom céleste : sa féimlesse
propre, la division des émergics, 1'abus du pouvoir! (7.1,
DOMENACH, Le retour du tregique, p.29-30, concerning Hﬁlderlin).
Ther:fore it seems that a further step, or mr ybe a leap,-is still

neéded to fulfill the cpiiplete mediztion anc¢ reception in th or-

der of szlvztion,




